THE 


INSURANCE LAW JOURNAL. 


ns 





Vou. XVII. SEPTEMBER, 1888. No. 9. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN.THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MICHIGAN. 


HARTFORD FIRE INS. CO., 


or Hartrorp, Conn., Relator. 
vs. 


HENRY S. RAYMOND, Commissioner 


oF Insurance, Respondent.* 


A statute required companies doing business in Michigan to file an undertak- 
ing that they would not directly or indirectly enter into any arrange- 
ment of any kind with other companies or agents in regard to business 
done in the State and such contracts were forbidden ; certain companies 
agreed with a rating bureau each for itself that it would become a sub- 
scriber to the rates established by such bureau and would be governed by 
them. 

Held, That this was a violation of the law. 

Held, That the act is not unconstitutional as depriving the companies of 
valuable rights without due process of law. A State may impose such 
conditions as it pleases on foreign corporations desiring to do business 
there. 

Held, That the act was not unconstitutional because it imposed on the com- 
missioner the duty of determining when it was violated. 


* Filed June 8, 1888. 
VoL. XVII.—41, 
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Lone, J. 

Petition is filed in this cause for mandamus to compel the re- 
spondent, the commissioner of insurance of the State of Michigan, to 
vacate an order made by him on the 2d day of April, 1888, revoking 
the license of relator to do business within this State. 

The relator is an insurance corporation organized and existing 
under the laws of the State of Connecticut and for many years has 
transacted an insurance business in the State of Michigan. In Feb- 
ruary, 1887, it filed the necessary proofs and papers with the com- 
missioner of insurance to obtain and did obtain a renewal of its 
_ authority to do business in the State of Michigan, and paid to the 
State treasurer the specific taxes due from it for the preceding year 
and continued to do business in this State for the year 1887. 

At its session in 1887 the legislature of this State passed an act 
which was approved June 28, 1887, entitled “An act to regulate the 
manner in which insurance companies, not organized under the laws 
of this State, but doing business within it, shall transact their 
business. 

Section 1 of this act, by its terms, requires all fire, marine or 
inland insurance companies or associations, in addition to the re- 
quirements of the law in force, to file with the commissioner of in- 
surance an undertaking that it will not directly or indirectly enter 
into any contract, agreement, arrangement or undertaking of any 
nature or kind whatever with any other company, companies, asso- 
ciation, or associations, or the agents of their respective companies 
or associations in the business transacted in this State. 

Section 2 absolutely forbids the making by any such insurance 
company any contract of the character mentioned in section 1. 

Section 3 prohibits the agents of any such company or association 
from making any such contract with the agent or agents of any other 
company. 

Section 4 declares it unlawful for any agent, solicitor, broker, sur- 
veyor or any one in any other capacity to transact or aid in transact- 
ing business for any company violating said act. 

Section 6 makes it the duty of the commissioner to provide a 
blank for contract required under the first section of the act and to 
mail the same to each company not incorporated under the laws of 
this State but doing business therein under authority from the com- 
missioner of insurance. 

This section makes it the express duty of the commissioner of in- 
surance to revoke the certificate of each and every of said compa- 
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nies or associations which shall not file such undertaking properly 
filled, executed and authenticated within thirty days after the mail- 
ing of said blanks to said companies. . 

Section 7 makes it the duty of the commissioner of insurance on 
notice of *‘any violation of the provisions of this act” to investigate, 
and if satisfied that any company is violating its undertaking, or sec- 
tion 2 of the act, or that its agents are so violating the same, “to 
forthwith revoke the certificate granted in behalf of such company 
or association.” 


In January, 1888, relator applied to the commissioner of insur- 
ance for a renewal of its authority, and on February 28, 1888, tiled 
with the commissioner the agreement provided for by the act of 1887. 
This agreement is as follows:— 


KNOW ALL MEN BY THESE PRESENTS: That the Hartford Fire Insurance 
Company, of the City of Hartford, in the State of Connecticut, a body cor- 
porate by or under the laws of Connecticut, and fully authorized to conduct 
the business of fire or fire and marine and inland insurance, having been ad- 
mitted or having applied for admission to transact the business of fire-insur- 
ance in the State of Michigan, in conformity with the laws thereof and in 
compliance with act No. 285 of the public acts of 1837, does hereby undertake, 
stipulate and promise and agree that it will not directly or indirectly enter 
into any contract, agreement, arrangement or undertaking of any nature or 
kind whatever with any other company, companies, association, or associa- 
tions, the object or effect of which is to prevent open and free competition 
between it and said company, companies, association or associaticns, or the 
agents of their respective companies or associations in the business transacted 
in the State of Michigan, or in any part thereof. 


This agreement was signed by the president and secretary of the 
company, and to it was affixed its corporate seal. 

At the time of filing this agreement with the commissioner, the 
relator served upon the commissioner the following protest :-— 


To THE HONORABLE, THE COMMISSIONER OF INSURANCE OF [THE STATE OF 
MIcHIGAN.—Act No. 285 of the State of Michigan requires insurance compa- 
nies, not organized under the laws of your State, as conditions precedent to 
transacting business therein, to execute and file with you an undertaking that 
they will not, directly or indirectly, enter into any contract, agreement, 
arrangement or undertaking of any nature or kind whatever with any other 
company, companies, association or associations, the object or effect of which 
is to prevent open and free competition in the business transacted in the State, 
or any part.thereof. This act also in terms makes it unlawful for agents of 
companies to enter into like contracts for similar purposes and attempts to 
confer upon you and your deputy, power to investigate alleged violations of 
the act, and, if satisfied therefrom that any company or its agent has violated 
the provisions thereof, then to revoke the certificate granted in behalf of such 
company, and cause public notice of such revocation to be given. 
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It is the desire of this company, while transacting business in the State of 
Michigan, to comply with and observe the laws thereof. 

The form of the undertaking prepared by you under this act we have exe- 
cuted and inclose herewith. ‘In executing and transmitting this instru- 
ment to you, this company does hereby make and transmit therewith its most 
earnest protest against the constitutionality of the act in question. 

In executing the annexed agreement this company must not be understood 
as consenting to the jurisdiction attempted to be conferred upon you by the 
seventh section of said act, or that the authority of this company to do busi- 
ness in the State of Michigan may be revoked in case you or your deputy 
should become satisfied that this company is represented by any agent who is 
violating the provisions of section 3 of said act; and this company in execut- 
ing and transmitting the annexed undertaking does not intend to consent, 
and shall not be understood as consenting, to all the provisions of said act, or 
waiving its rights to question the validity thereof should it become necessary 
hereafter. 

This protest was signed by the president and secretary of the 
company. 

The renewal certificate was duly issued to the relator by the com- 
missioner of insurance, and the relator continues to do business 
within this State. 

On March 20, 1888, the commissioner of insurance served upon 
the relator the following written notice :— 

Messrs. GEO. L. CHASE, PRESIDENT, AND P. C. Royce, SECRETARY, HART- 
FORD FIRE INSURANCE COMPANY :— 

Gentlemen:—It having come to my knowledge that the Hartford Fire In- 
surance Company has violated the provisions of Section 2 of Act No. 285, Pub- 
lic Acts of Michigan of 1887, by entering into a contract, agreement or 
arrangement with the Michigan Rating and Inspection Bureau, the object of 
which is tv prevent open and free competition between the companies doing 
business in this State. 

You are hereby notified to appear before me, at my office in Lansing, on 
Wednesday, the 28th day of March, 1888, at 10 o’clock a. M., to show cause 
why the certificate of authority to transact business in this State, heretofore 
granted to said company, shall not be revoked as provided for in section 7 of 
said act. Respectfully yours, 

HENRY 8S. RAYMOND, 
Commissioner of Insurance. 


On March 28, 1888, the relator appeared specially before said 
commissioner, by Hon. Isaac Marston, its attorney, for the sole and 
only purpose of objecting to such proceedings for the following 
reasons :— 

The said act is unconstitutional and void: 1. In its attempts to 


confer upon the commissioner of insurance, an office appointed by 
the governor, judicial power. 
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2. That said act does not proyide or point out any way or method 
of notifying a company interested, that an investigation is about to 
be had under the provisions of section 7. 

3. That said act does not provide for or require any complaint, 
charge, or specification, informing such company of the way or man- 
ner in which it is claimed such company has violated the pro- 
visions of said act, or give said company an opportunity to appear 
and be heard upon such investigation. 

4. That said act deprives said company of its right to a trial by 
jury, and attempts to deprive it of valuable rights and privileges 
without due process of law. 

5. That the notice issued in this case does not set forth or contain 
any charge showing a violation of the act, nor point out with rea- 
sonable certainty, how or in what manner the said act has been vio- 
lated by said company. 

On the hearing before the commissioner, on the 28th day of 
March, 1888, the said commissioner of insurance produced in evi- 
dence a printed circular issued by David Beveridge, the material 
parts of which are as follows :— ; 


PROSPECTUS. 


The enactment by the Michigan legislature of a law forbidding such agree- 
ments between fire-insurance companies, as tend to prevent open and free 
competition, would appear to render necessary some different plan for the con- 
duct of the business. Assuming that the law will be respected by fire under- 
writers in both its letter and spirit, and it being evident that were each com- 
pany compelled to employ in its own behalf, a person to rate and inspect risks, 
the result would be that no property-holder could tell from day to day what 
his rates of insurance would be, and moreover that the cost of the conduct of 
the business would be largely increased; I propose, if a sufficient number of 
subscribers can be obtainéd, to open on the first of January next, an inspec- 
tion and rating bureau with headquarters at Detroit, Michigan, to conduct 
the business contemplated, through branches located at Detroit, Jackson, 
Kalamazoo, Grand Rapids, Saginaw, and if the interests of the subscribers 
shall require it, at other points. In order to accomplish the objects above set 
forth, I propose :— 

First. To employ at each of the branches named, a competent deputy in- 
spector, who shall be possessed of underwriting skill and knowledge sufficient 
to fit him for the position. 

It shall be the duty of each deputy inspector, ynder regulation, to be 
established by the proposed ‘‘inspection and rating bureau,” to examine either 
by himself or assistants, as often as the interests of the subscribers may re- 
quire all classes of risks, to see that proper regulations for the prevention of 
fires are enforced in mills, lumber-yards, manufactories, theaters, public 
buildings, etc., etc., and to prepare, when necessary, forms of policies for the 
different classes of risks, that shall be just to the insurer and insured. 
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Second, Each deputy inspector in the several districts will be required to 
inspect and rate such risks in his district, as need inspecting and rating, 
the rates made to be on the basis of schedules heretofore approved, and to 
furnish the rates so fixed to the subscribers and their agents; also to per- 
form such other duties and acts not contrary to law as the interests of the 
subscribers may require, and shall secure to them the benetits of the inspec- 
tion and rating contemplated. It is proposed that the rating shall be made 
as low as the subscribing companies can, in the judgment of the bureau, 
safely accept, having reference to cost and a moderate profit. 

I reserve the right to adopt all existing tariffs as the rates of my bureau, 
until they are changed by me and changes duly promulgated. 

Third. In order to protect each subscriber from the acceptance of unsafe 
risks and rates, the bureau will adopt regulations applying to the deputy in- 
spectors and local agents, substantially as follow :— 

Each subscribing company is to require its agents, in the several branch 
districts, to submit to the deputy inspector of the district all daily reports 
and indorsements, and the said inspector will cause to be stamped or written 
on said daily reports the rate approved by the bureau, and shall also verify by 
his stamps all other documents presented and mail the same to the sub- 
scriber to whom they respectively belong. 

The fourth clause of the prospectus provides for the headquarters of the five 
several branch districts and tht counties included in each branch. 

The fifth clause provides for the furnishing from the bureau to subscribers 
tariffs and schedules for rating risks outside of the districts enumerated. 

Sixth. No company will receive the rates of the bureau save such as sub- 
scribe for them, and agree to withhold them from non-subscribing companies. 
In order that subscribers only may enjoy the benefit of the inspection and 
rating made at the several branch offices, ‘it will be necessary that each sub- 
scriber shall give assurance that he will abstain from furnishing inspection 
and rating to any non-subscribing company and will faithfully require his 
agents in each of the several districts to conform to the ratings and rules 
made necessary by the use of the schedule adopted, in order that the perma- 
nency of the work to be undertaken may be assured, and paying subscribers 
retained. 

The faithful observance of this clause I consider absolutely essential for 
my own protection. Should non-subscribing companies have the benefit of the 
information, which this bureau proposes to furnish its subscribers, or sub- 
Scribing companies be permitted to discredit the ratings of this bureau by a 
failure to observe the same, the result in either case would, inevitably, be a 
pecuniary loss to me, and would ultimately result in the destruction of the 
bureau. 

The seventh clause provides the compensation to be paid for the services 
rendered by the bureay at $4,000 per year, to which is to be added all neces- 
sary expenses in conducting the bureau and its branches. These amounts so 
to be paid, to be apportioned among the subscribing companies as the net 
premiums received by each shall bear to the net premiums received by all, 
and, in order to meet the immediate expenses of the bureau, each company, 
at the time of subscribing, is to pay $25, and to be credited therewith on its 
first assessment. 
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Any company subscribing may withdraw from the bureau upon giving thirty 
days’ notice of its intention so to do, and payment of dues to date, and the 
bureau reserves the right to terminate the contract with any company whose 
use of facilities thus extended may be deemed detrimental to the interests of 
the bureau. 

It is then added: I wish to add, that in the event of your becoming a 
subscriber under the foregoing arrangement, I will undertake to provide that 
the persons employed as deputy inspectors at the branch offices shall be 
satisfactory to the subscribers and that should any considerable number of 
the subscribers become dissatisfied with the inspector, on account of his in- 
competency, or unfitness for the position, he shall be displaced within thirty 
days of the date of notice received from one-fourth of the subscribers, that 
such dissatisfaction exists, and a new appointee, fitted for the position be in- 
stalled in place of such displaced inspector. 

It is proper to add that the outlines of the preceding plan have been placed 
before learned counsel, its general features considered, and it is pronounced 
free from objections so far as being an infringement upon the law of the State 
heretofore referred to is concerned. Sincerely, 

5 DAVID BEVERIDGE. 
DETROIT, November 29, 1887. 


Said commissioner also produced an agreement on the part of the 
relator with said David Beveridge, by which it appears that relator 
became a subscriber to the Beveridge plah as follows:— 

CuicaGo, December, 1, 1887. 
To DAVID BEVERIDGE: — 7 

The Hartfort Fire Insurance Company, of Hartford, Conn., having carefully 
examined the prospectus issued by you of an inspection and rating bureau in 
the State of Michigan, a copy of which is hereto attached, and made a part 
hereof, does hereby become a subscriber thereto, and agrees to pay you as in 
said prospectus stated, and to observe each and every of the terms thereof, so 
long as the same are observed by you and this company remains a subscriber 
thereto. Signed, G. F. BissEx1, 

General Agent. 

It was admitted by the attorney of the relator before, and to said 
commissioner of insurance, that said relator executed and delivered 
the foregoing agreement to said David Beveridge. Said attorney 
further admitted to said commissioner of insurance, that said Hart- 
fort Fire Insurance Company had become a subscriber to Mr. Beve- 
ridge’s plan according to said prospectus and agreement on the first 
day of December, 1887, and has continued so to be from thence 
hitherto. 

It was agreed between the said commissioner and the attorney for 
said company, that the agents for said company in the State of 
Michigan have not entered into any agreement with agents of other 
companies or associations in violation of the provisions of Act No. 
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285 of the Public Acts of 1887, so far as is known to said commis- 
sioner, except as may appear from the exhibits and papers referred 
to herein. 

The relator then introduced in evidence before said commis- 
sioner a circular letter issued by it on January 16, 1888, as follows:— 


HARtTFOD FIRE Ins. CO.—WESTERN DEPARTMENT. 
Cutcaco, January 16, 1888. 


To AGENTS IN MICHIGAN :— 

Gentlemen—We have received inquiries from a considerable number of our 
agents in regard to the course 4hey and we are to pursue under the operation 
of what is known as the “‘Cole Law,’’ passed at the last session of your legis- 
lature, intended to prevent insurance companies and agents from co-operating 
in any manner in the regulation of business, and which goes into effect on 
the Ist proximo. 

While we can entertain no respect for a law so iniquitous in its inception 
and so unjust in its provisions as we regard this to be, so long as it is in force, 
we expect to observe it ourselves, and to ask our agents to do the same. 

After the first of February it will not be lawful for you (in the language of 
the law) to enter into any “contract” or ‘ agreement” with other agents or 
associations—“ the object or effect of which is to prevent open and free compe- 
tition”—whatever this may mean. The operation of this law will make cer- 
tain changes in our business seem expedient. All agreements to observe com- 
pact rates will be suspended from and after the date named. 

We wish to add, however, that, so far as this company is concerned, we do 
not expect to tolerate any redaction in rates by reason of these changes. The 
rates of insurance in Michigan, considering the oppressive tax levied by the 
State, and the arbitrary provisions imposed upon the business, are already 
much too low. 

No concession in the rate last accepted will be made except for improve- 
ments that render the risk safer. 

The system of rules and inspections heretofore employed through compact 
managers being, under the new law, of questionable permissibility, our busi- 
ness in special hazards will be materially curtailed. Furniture factories will 
hereafter be wholly declined in your State. Nosaw-mill risks will be accepted, 
except those provided with brick or stone furnace-rooms, and first-class appli- 
ances for extinguishing fires. Wood-working establishments generally will 
be declined except at materially advanced rates, and after submission of full 
surveys. 

We shall require in all cases the enforcement of the space and four-fifths 
clause now in use, in case of insurance on lumber, or decline the business. 
Flouring mills will, under no circumstances, be accepted at less than the 
schedule rates heretofore in force. 

We shall hope to place in your hands at an early day printed tariffs by 
which the business of this office will be governed without reference to rates 
offered by other companies. We shall also expect to avail ourselves of such 
other methods for protecting our interests net contrary to law as may occur 
to us in the future. 
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These changes will make it necessary for us to impose some new burdens 
upon our agents in respect to surveying risks and reporting fuller information 
concerning them, which we trust they will cheerfully endure. Agents will 
please understand that rules relating to commissions paid by this company or 
by other companies associated with us in the same agency, are in no manner 
affected by the new law and remain unchanged. You are asked to preserve this 
circular, and for your own protection and ours be governed by your instruction 
in the matters referred to. Yours very truly, 

G. F. Bissett, General Agent. 


Upon the production in evidence before the said commissioner 
of the agreement and protest and renewal certificate heretofore 
set forth, it was agreed and admitted by said commissioner that at 
the time said renewal certificate was so issued, the relator paid to 
the State of Michigan the sum of $3,222.94 as a tax upon its busi- 
ness for the preceding year. Relator then produced in evidence 
before said commissioner a circular letter issued by its general 
agent to its general agent in Michigan on February 7, 1888. 

Curcaao, February 7, 1888. 
Gro, W. CHANDLER, AGENT, Detroit, Micu.— 


Dear Sir :—Referring to our circular of January 16, in relation to matters in 
your State, we beg to notify you that we have become subscribers to the 
Michigan Inspection and Rating Bureau which has been opened at Detroit by 
Mr. David Beveridge, who proposes to rate and inspect various risks in your 
State through his own bureau at Detroit and through bureaus under deputy 
inspectors in different parts of the State. 

Under the arrangements we make, our daily reports will be furnished to 
deputy inspectors before being sent to this office. The inspeectors will stamp 
the rates fixed by the bureau thereon, and forward them to us. 

We have to request, therefore, that you will direct your reports to the 
Michigan Inspection and Rating Bureau at Detroit from and after the date of 
the receipt of this letter. Yours, 


G. F. Bissett, 
General Agent. 

This was all the evidence offered before the commissioner of 
insurance by either party. 

On April 2, 1888, the commissioner of insurance made an order 
revoking the certificate issued to relator authorizing it to do busi- 
ness in this State and is about to cause notice of said revocation 
to be published in some newspaper of general circulation in this 
State once in each week for four weeks in pursuance of said act 
of 1887. 

The relator claims that said order of revocation and the pub- 
lication of notice thereof, will destroy its business in this State, 
and prevent it from continuing said business, the premiums from 
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which, received’ by it annually from this State, amount to the sum 
of $100,000; that it will suffer irreparable injury if said order is en- 
forced and published as »foresaid, and that relator is without remedy 
unless this court will interfere by mandamus. 

Counsel for relator claims, “That conceding all the provisions of 
this act to be valid, the commissioner had no r ght or authority to 
revoke its renewal certificate, for the reason that the adoption of 
the Beveridge plan by the relator was not a violation of the act of 
1887, as it was not a contract or agreement entered into by it, with 
any other company or association. That Beveridge, recognizing the 
opening created by this law on his individual account, and not act- 
ing as the agent of any company, developed a plan similar in char- 
acter to a mercantile or commercial agency, like Bradstreet or 
Dun’s, by which a trained corps of inspectors shall investigate all 
buildings in Michigan, and report as to the ‘fire risk’ connected 
with them in much the same way that Dun’s men report concerning 
the credit or bankruptcy risks of a tradesman. This information is 
sold to the persons interested in knowing it, viz.: The fire insurance 
companies contemplating writing policies on the buildings reported. 

For his own protection, and acting in precisely the same way 
that Dun or Bradstreet acts, he requires each company becoming 
a subscriber to agree to certain requirements and rules. Each 
company acting for itself, and entirely independent of other compa- 
nies, subscribers thereto.” 

Counsel for relator says further: “It is doubtless true that the 
effect of subscribing to this pla! may, when more than one com- 
pany subscribes, tend to impair competition between such compa- 
nies. But this is not enough. No one can say that should one 
company accept Beveridge’s rates and instruct its agents not to 
vary therefrom, that this would be » violation of the act. 

Why, then, should the fact that another.company, acting inde- 
pendently of the first subscribers to the same plan, make the first 
liable ? ‘ 

The first subscription is legal; can the second, although without 
the knowledge or consent of the first, make the first amenable to the 
penalties of this act? 

There can be but one answer to this question. The obvious pur- 
pose of the Beveridge Prospectus is to draw together all foreign 
companies doing business in this State and unite them upon uni- 
form and fixed rates of insurance, and from which no one of them 
might depart after becoming a subscriber thereto. 
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The intent of Mr. Beveridge undoubtedly is to make a place of 
profit for himself as the head of a Rating and Inspection Bureau. 

The effect of the whole plan is to evade the provisions of the Act 
of 1887, if an insurance company is permitted to do indirectly 
what the statute positively prohibits. It will not do to say that, 
when a foreign insurance company becomes a subscriber to this 
plan, Mr. Beveridge and his deputies are not its agents. 

The prospectus itself provides that the plan is to be carried for- 
ward “if a sufficient number of subscriberg can be obtained,” 
and each subseriber by its terms is “to require its agents in the sev- 
eral branch districts to submit to the deputy inspectors of the dis- 
trict all daily reports, and the said inspectors will cause to be 
stamped or written on said daily reports the rate approved by the 
bureau,” and also in the prospectus Mr. Beveridge says, “I reserve 
the right to adopt all existing tariffs as the rates of my bureau until 
they are changed by me.” 

In other words, Mr. Beveridge says: “Here is my plan. If a 
sufficient number of the foreign insurance companies will subscribe 
to it, so that they can afford to pay any charges and expenses, and 
agree to abide by the rates I may fix, and not depart from them, 
and pass all papers through my hands for approval, a uniform rate 
of insurance can be obtained by the companies in this State. No 
cutting of rates will be indulged in, and there will be no competi- 
tion between such companies in Michigan.” It will at once be seen 
that this is but a renewal of the old compact system under a very 
transparent disguise; and an attempt to carry out a plan which the 
law was enacted to prohibit. 

In fact, counsel for relator admits upon the argument here, that 
the purpose of Mr. Beveridge in his prospectus, was to perfect a plan 
by which foreign insurance companies might arrange a uniform 
rate of insurance. It is claimed that this act runs counter to the 
provisions of Article 4, Section 20 of the constitution of the State of 
Michigan, which declares that “ No law shall embrace more than one 
object, which shall be expressed in its title.” 

This provision requires that the title shall fairly indicate the gen- 
eral object of the law: People vs. Hurlburt, 24 Mich., 44; Stockle 
vs. Silsbee, 41 Mich., 615. 

The title of this act is “An act to regulate the manner in which 
insurance companies not recognized under the laws of this State, but 
doing business within it, shaJl transact their business.” 
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It is not very seriously contended that under the title of “An act 
to prohibit or regulate a certain business,” a failure to embody in 
such title a statement that it is also for the purpose of punishing 
violators of the law, renders it invalid. 

An act to regulate a business must of necessity visit some form 
of punishment or penalty for violations of its provision; as the pen- 
alty is the only lever that could give practical effect to the law. 
The title to act 313 of the laws of 1887, known as the liquor law, 
came before this court in Robison vs. Miner, (13 West Rep., 471,) 
and was held valid. There was nothing in the title of this act to in- 
dicate the penalties to follow violation of this act. Counsel for re- 
lator cites the case of People vs. Beadle (60 Mich., 22) as in point. 
In that case under a title to regulate the sale of liquor it was held 
improper to embody a provision punishing persons for being intoxi- 
cated in public assemblies. ‘That case has no application to the 
present. Here the act is to regulate, and prescribes a penalty for 
violation of the regulation provided by the act. The object is suf- 
ficiently stated in its title. 

The law regulating the manner in which foreign insurance com- 
panies may do business within this State is not new upon our stat- 
ute books. In 1855 an act was passed having reference to foreign 
insurance companies, and in 1859 by act No. 248 of that year 
admendments were added to the statute of 1855, providing for ex- 
amination and license of insurance companies by the secretary of 
State, and requiring them by resolution under seal to appoint an 
agent in this State upon whom process might be served, and pro- 
vided no company in any other State shall transact any business in 
this State unless such company is possessed of $100,000 actual capi- 
tal invested in stocks, etc., the market value of which shall not be 
less than $100,000. The laws of 1859, p. 104, added to the require- 
ments of the law of 1855 a provision for an examination and license 
by the secretary of State to such insurance company. 

Act 51, laws of 1871, prohibits such companies from doing busi- 
ness in this State, until such statements as the law provides are 
filed, and receiving from the secretary of State the necessary certi- 
ficate of authority: How. Stat., Secs. 4,289, 4,290. 

And it appearing to the secretary of State that the assets of the 
company are nat such as to justify its continuance in business, and 
that its affairs are in an unsound condition, he was required to re- 
voke such certificate of authority: How. Stat., Sec: 4,295. 
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Act 108, laws of 1871, created the Insurance Bureau and pro- 
vided for the office of commissioner of insurance, conferring upon 
him all the duties and powers before vested in the secretary of State. 

The law relating to life, accident, and co-operative insurance has 
followed substantially in the same channel as that relating to fire 
and marine insurance: People vs. Howard, 50 Mich., 240. 

At the end of each year, each company is to make a statement of 
its business for such year, and pay a tax of three per cent upon its 
gross receipts, which amount may be recovered at the suit of the 
State from any company neglecting to pay: How. Stat., Sec. 4,301. 

It is contended by the relator, that the authority granted to for- 
eign insurance corporations to do business in this State, is a valu- 
able right in the nature of and equivalent to a corporate franchise, 
and within the protection of constitutional safeguards; and that the 
act is unconstitutional and void, because it deprives the relator of 
these valuable rights and privileges without due process of law. 
Corporations organized under the laws of other States to engage 
in and carry on business not open to citizens generally, cannot 
carry on business in this State, except permission, either express or 
implied, is given them to doso. All foreign insurance companies, 
however formed or created, associations or corporations cannot, 
directly or indirectly, take any fire-risks or transact any business 
within this State, unless authorized so to do by the commissioner 
of insurance. 

It has been repeatedly held, and there seems to be no conflict of 
authority, that corporations of one State have no right to exercise 
their franchises in another State except upon the assent of such 
other State, and upon such terms as may be imposed by the State 
where the business is to be done. The conditions imposed may be 
reasonable or unreasonable, they are absolutely within the dis- 
cretion of the legislature: Home Ins. Co. vs. Davis, 29 Mich., 238; 
People vs. Howard, 50 Mich., 240; Amer. Ins. Co. vs. Story, 41 
Mich., 385; Glens Falls Ins. Co. vs. Jackson, Judge, 21 Mich., 168; 
~ Bank of Augusta vs. Earl, “i” Pet., 519; Paul vs. Com. of Vir- 
ginia, 8 Wall., 168; Doyle vs. Cont. Ins. Co., 94 U. S, 535; State ex 
rel. Drake vs. Dyle, 40 Wis., 186; Lafayette Ins. Co. vs. Earl, 18 
How., 407; Covington Draw Bridge vs. Sheperd, 20 How., 277; 
Carroll vs. E. St. Louis, 67 Ill., 168; Ins. Co. vs. French, 18 How, 
404; Ducat vs. Chicago, 10 Wall., 410; Liverpool Ins. Co. vs. Oliver, 
10 Wall., 566; Osborn vs. Mobile, 16 ib., 479; Rector Christ Ch vs. 
Phil., 24 How., 300; Walker vs. City of Springfield, 94 Ill, 364; 
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Morawetz on Private Corp., secs. 974, 971, 510; Accident Ins. Co. vs. 
Welch, 29 Kan., 672; Lycoming Fire Ins. Co. vs. Wright, 55 Vt., 526. 

In Fire Association of Philadelphia vs. New York (7 Supreme 
Court Rep., 108) Mr. Justice Blatchford quoted with approval the 
language of Mr. Justice Field, in Paul vs. Virginia, supra. Mr. 
Justice Field, in speaking of foreign corporations, says: “Having 
no absolute right of recognition in other States, but depending for 
such recognition and the enforcement of its contracts upon their 
assent, it follows, as a matter of course, that such assent may be 
granted upon such terms and conditions as those States may think 
proper to impose. 

They may exclude the foreign corporations entirely; they may 
restrict its business to particular localities, or they may exact such 
security for the performance of its contracts with their citizens, as 
in their judgment will best promote the public interests. The 
whole matter rests in their discretion.” And in the same case Mr. 
Justice Blatchford, in speaking further of the principles laid down 
in Paul vs. Virginia, supra, “The view announced was that corpora- 
tions are not citizens within the clause of the constitution of the 
United States, which provides that ‘citizens of each State shall be 
entitled to all the privileges and immunites of citizens in the sev- 
eral States;’ a corporation created by a State is a mere creation of 
local law, even the recognition of its existence by other States, and 
the enforcements of its contracts made therein depend purely upon 
the comity of those States—a comity which is never extended where 
the existence of the corporation or the exercise of its powers is prej- 
udicial to their interests or repugnant to their policy.” This same 
principle was stated by Mr. Justice Campbell, in Home Ins. Co. vs. - 
Davis, 29 Mich., 238. 

It is claimed by counsel for relator that the case of Doyle vs. 
Cont. Ins. Co., supra, is overruled or explained in the case of Bar- 
ran vs. Burnside, 121 U. S., 186. In this case Mr. Justice Blatch- 
ford says: “The case of Doyle vs. Cont. Ins. Co. (94 U.S., 535) is 
relied on by the defendant in error. In that case this court said 
that it had carefully reviewed its decision in Insurance Company vs. 
Morse, and was satisfied with it. In referring to the second con- 
clusion in Ins. Co. vs. Morse above cited, namely that the statute 
of Wisconsin was repugnant to the constitution of the United 
States, and was illegal and void, the court said in Doyle vs. Cont. 
Ins. Co., that it referred to that portion of the statute which re- 
quired a stipulation not to transfer causes to the courts of the 
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United States. In that case, which arose under the same statute of 
Wisconsin, the foreign insurance company had complied with the 
statute, and had filed an agreement not to remove suits into the 
Federal courts, and had received a license to do business in the 
State. Afterwards it removed into the Federal court a suit brought 
against it in a State court of Wisconsin. The State authorities 
threatening to revoke the license, the company filed a bill in the 
Circuit Court of the United States, praying for an injunction to re- 
strain the revoking of the license. A temporary injunction was 
granted. The defendant demurred to the bill; demurrer was over- 
ruled, a decree was entered, making the injunction perpetual, and 
defendant appealed to this court. This court reversed the decree 
and dismissed the bill. The point of the decision seems to have 
been that, as the State had granted the license, its officers would 
not be restrained by injunction by a court of the United States from 
withdrawing. All that there is in the case beyond this, and all 
that is said in the opinion which appears to be in conflict with 
the adjudication in Ins. Co. vs. Morse, must be regarded as not in 
judgment.” 

In both the cases referred to the foreign corporation had made 
the agreement not to remove into the Federal courts suits brought 
against it in the State courts. In the present case no such agree- 
ment was made, but the locomotive engineer is arrested for acting 
as such, in the employ of the corporation because it has refused to 
stipulate that it will not remove into the Federal court suits brought 
against it in the State court, as a condition of obtaining a permit, 
and, consequently, has not obtained such a permit. 

The case was ruled by the case of Home Insurance Company vs. 
Morse, supra, and the court in Barran vs. Burnside, supra, reviewing 
the facts and rulings of the court in that case, say that the Home 
Insurance Company, a New York corporation, filed the appoint- 
ment of an agent containing the following clause: “And said com- 
pany agrees that suit commenced in the State courts of Wisconsin 
shall not be removed by the acts of said company into the United 
States Circuit or Federal Courts.” A loss having occurred 
on a policy issued by the company, it was sued in a court of the 
State. It filed its petition in proper form for removal of the suit 
into the Federal court. 

The State court refused to allow the removal, and after a trial 
gave judgment for the plaintiff, which was affirmed by the Supreme 
Court of Wisconsin. 
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The company brought the case into this court, which held these 
propositions :— 

First, The agreement made by the company was not one which 
would bind it without reference to the statute. 

Second, The agreement acquired no validity from the statute, 
The general proposition was maintained that agreements in ad- 
vance to oust the courts of jurisdiction conferred by law, are illegal 
and void, and that while the right to remove a suit might be waived, 
or its existence omitted in each recurring case, a party could not 
bind himself in advance by an agreement which might be specific- 
ally enforced, thus to forfeit his rights at all times and on all occa- 
sions, whenever the case might be presented. 

In regard to the second question, the proposition laid down was 
that the jurisdiction of the Federal courts under Article 3, Sec. 2 of 
the constitution, depends upon, and is regulated by the laws of the 
United States; that State legislatures cannot confer jurisdiction 
upon the Federal courts, nor limit or restrict the authority given 
to them by Congress in pursuance of the constitution; and that a 
corporation is a citizen of the State by which it is created, and in 
which its principal place of business is situated, so far as its rights 
to sue and be sued in the Federal courts are concerned, and 
within the clause of the constitution extending the jurisdiction of 
the Federal courts to controversies between citizens of different 
States. The conclusions of the court were summed up thus: 

1. The constitution of the United States secures to the citizens 
of another State than that in which suit is brought, an absolute 
right to remove their cases into the Federal courts upon compli- 
ance with the terms of the removal statute. 

2. The statute of Wisconsin is an obstruction to this — 
right and is repugnant to the constitution of the United States 
and the laws made in pursuance thereof, and is illegal and void. 

3. The agreement of the insurance company derives no support 
from an unconstitutional statute and is void, as it would be had no 
such statute been passed. For these reasons the judgment of the 
Supreme Court of Wisconsin was reversed, and it was directed that 
the prayer of the petitioner should be granted.” 

We have thus carefully reviewed the cases cited by counsel for 
relator, that the distinction might be seen between those cases and 
the present case. 

Here the writ of mandamus is asked to compel the commissioner 
of insurance to set aside an order made by him in compliance and 
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in aecordance with the provisions of the statute before cited, revok- 
ing the license granted by him as such commissioner to the relator 
to.do business within this State. 

The statute required the insurance company to enter into an 
agreement “that it will not directly or indirectly enter into any 
contract, agreement, arrangement, or undertaking of any nature or 
kind whatever, with any other company, companies, association, or 
associations, the object or effect of which is to prevent open and 
free competition between it and said company, companies, associa- 
tion, or associations, or the agent of their respective companies or 
associations in the business transacted in this State or any part 
thereof.” 

This agreement, arrangement, and undertaking, was entered into 
by the relator in the form hereinbefore set forth. The commis- 
sioner of insurance upon an investigation and hearing before him, 
and of which the relator had due notice, and actually appeared by 
its counsel before the commissioner, found that the relator had 
adopted the Beveridge plan, and that its method of doing business 
within this State was in pursuance of such plan, in fact, the relator 
confesses itself a subscriber thereto. From these facts appearing 
upon the face of the Beveridge plan, the commissioner of insurance 
found that the relator was pursuing its business in this State, in 
violation of this statute, and in violation of its agreement entered 
into; and in pursuance of which the license was granted it to do 
business within this State, and in this we think the commissioner 
was correct, and properly revoked the license of the relator to do 
business within this State. 

This agreement, which this statute provides for, is one which the 
legislature has the power to prescribe as one of the conditions upon 
which a foreign corporation may do business within this State, and 
this does not fall within the ruling of the Supreme Court of the 
United States, in Barran vs. Burnside, supra. In the case of Doyle 
vs. Cont. Ins. Co., supra, the Supreme Court of the United States ex- 
pressly refused to allow injunction to restrain the revoking of the 
license issued to the Continental Ins. Co., and this doctrine was ap- 
proved in Barran vs. Burnside. 

It is claimed, however, that the act is unconstitutional, because it 
attempts to confer judicial power on the commissioner of insurance, 
who is a member of the executive department of the State govern- 
ment, and that the act attempts to confer summary and arbitrary 


VOL. XVIT.—42. 
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power upon such commissioner, to revoke the authority to do busi- 
ness within this State. 

The power of the commissioner, however, under this act to grant a 
license or to revoke it, is but ministerial in its nature, and not the 
exercise of judicial functions. The commissioner, upon certain facts 
being made to appear to him, is authorized to issue the license, and 
upon certain other facts being made to appear, he is required to re- 
voke it. This isa common condition of ministerial duty. As we 
have before seen from a long line of decisions, it is for the legisla- 
ture alone to say whether, or not, a foreign corporation shall have 
license to act within this State, and if so, on what terms and condi- 
tions such license shall be granted, and also determine for what 
causes such license may be revoked. 

In Tomlinson vs. Jessup (15 Wall., 454) the court says: “A li- 
cerse to a foreign corporation, to enter a State, does not involve a 
permanent right to remain.” 

This principle has been expressly recognized by this court: Home 
Ins. Co. vs. Davis, supra; Glens Falls Ins. Co. vs. Jackson, supra; 
American Ins. Co. vs. Story, 41 Mich., 385. 

In the case of the American Insurance Co. vs. Story, supra, the 
court said: “Foreign and domestic companies are treated ulike in 
this respect. Under our laws both must submit to the commis- 
sioner’s inspection, and he may revoke the authority of either. * * 
* We must take this record as we find it, and cannot question or 
inquire into the commissioner’s reasons for what he did, or whether 
he was justified or not, nor have we the means of so doing.” 

It appears from the record in the case that the commissioner of 
insurance gave the relator a full and fair opportunity to be heard 
before making his order revoking its license, and we think the rela- 
tor has no reason to complain of the action taken. . 

It is attempting to pursue its business in this State in a manner 
prohibited by law, under a scheme prepared for the purpose of se- 
curing the same result as the old arrangement which was sought to 
be controlled and regulated by the sct of 1887. 

This law is valid and the revocation of relator’s license for such 
reason obligatory and authorized. 

Mandamus is not a writ of right, and this court does not feel in- 
clined to aid a wrong-doer in setting at defiance the law of the 
State. The writ must be denied. 

Sherwood, Ch. J., and Champlin and Morse, JJ., concurred. 

Campbell, J., did not sit. 
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SUPREME COURT OF INDIANA. 


Appeal from the Marion Circuit Court. 


STATE, ex rex. BALDWIN, Arrorney Cay) 
US. > 


INS. CO. NORTH AMERICA.* 


In Indiana suit may properly be brought in behalf of the State in the name of 
the attorney-general as relator as well as that of the auditor for the col- 
lection of reciprocal taxes and license fees from a foreign company. 

The provisions of a statute must if possible be upheld unless they appear 
clearly repugnant to the fundamental law of the State or the United 
States. 


Section 3 of the Indiana act of March 3, 1877, regulating foreign insurance 
companies is such in its terms as the State may lawfully impose. 

Whether {the said section imposes taxes for revenue or as license fees is not 
open to the charge of inequality in its provisions in the sense that would 
render it unconstitutional. 


The legislature have not in the retaliatory section of the Indiana insurance 
act attempted to enact the laws of Pennsylvania into the Indiana Laws. 


Held, That said section 3 is not void for uncertainty, but is susceptible of 
enforcement. 


Howk, J. 

In this case the only error assigned here by the State of Indiana, 
plaintiff below, is the sustaining of the defendant’s demurrer to 
plaintiffs complaint herein. In its complaint the State alleged that 
defendant was an insurance company organized in the State of 
Pennsylvania, and doing business within the State of Indiana, and 
as such governed by the laws of this State. That on March 3, 
1877, an act was duly passed by the legislature, and approved by 
the governor of this State, entitled “An act to amend section 1 of 
an act entitled, ‘ An act regulating foreign insurance companies doing 
business in this State, prescribing the duties of the agents thereof, 
and of the auditor of State in connection therewith, and pre- 
scribing penalties for the violation of the provisions of this act,’ 
“* Opinion filed,June20, 188% 
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approved December 21, 1865, and adding supplemental sections 
thereto.” That section 3 of the above-entitled act of March 3, 1877, 
reads as follows:— 

When by the laws of any other State, any taxes, fines, penalties, licenses, 

_ fees, deposits of money or securities, or other obligations or prohibitions are 
imposed upon insurance companies of this or other States or their agents, 
greater than are required by the laws of this State, then the same obligations 
and prohibitions, of whatever kind, shall in like manner, for like purposes, be 
imposed upon all insurance companies of such States and their agents. All 
insurance companies of other nations, under this section, shall be held as of 
the State where they have elected to make their deposit and establish their 
principal agency im the United States. 

Now known as section 3,773, Rev. Stat., 1881. And plaintiff 
averred that on the day and year last named, and ever since, the law 
of this State for the taxation of foreign insurance companies has 
been as follows:— 

Sec. 8. Every insurance company not organized under the laws of this State, 
and doing business therein, shall, in the months of January and July of each 
year, report to the auditor of State, under oath of the president and secretary, 
the gross amount of all receipts received in the State of Indiana, on account of 
insurance premiums for the six months last preceding, ending on the last days 
of December and June of each year, and shall, at the time of making such re- 
port, pay into the treasury of the State the sum of three dollars on every one 
hundred dollars of such receipts, less losses actually paid within the State. 

That the section last quoted is section 8 of “ Anact supplementary 
and amendatory of an act to provide for a uniform assessment of 
property, and for the collection and return of taxes thereon; ap- 
proved December 21, 1872,” approved March 8, 1873. That the 
license fee required of foreign corporations doing business within 
this State is $30 per annum. That since the passage of the afore- 
said act of March 3, 1877, the license fee imposed by the legislature 
of the State of Pennsylvania upon foreign insurance companies 
doing business within that State had been $500 per annum, as 
shown by the statute of that State entitled “ An act to revise, amend, 
and consolidate the several laws regulating the licensing of foreign 
insurance companies,” approved April 11, 1868, of which so much as 
pertained to license, being section 6 of such act, was pleaded 
specially ard set out at length in plaintiff's complaint herein. That 
by an act of the legislature of the State of Pennsylvania entitled 
“‘An act to establish an insurance department,” approved March 
3, 1873, the following is the rule of taxation of foreign insurance 
companies doing business in this State of Pennsylvania, to wit:— 
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No person shall act as agent or solicitor in this State of any foreign insur- 
ance company of another State or foreign government, in any manner what- 
ever relating to risks, until the provisions of this act have been complied with on 
the part of the company or association and there has been granted to said com- 
pany or association, by the commissioner, a certificate of authority showing that 
the company or association is authorized to transact business in this State, and 
it shall be the duty of every such company or association, authorized to transact 
business in this State, to make report to the commissioner m the month of* 
January of each year, under oath of the president or secretary thereof, show- 
ing the entire amount of premiums of every character and description received 
by said company or association in this State during the year or fraction of a 
year ending with the 3lst day of December preceding, whether said premiums 
were received in money or in the form of notes, credits, or any other substi- 
tute for money, and pay into the State treasury a tax of three per centum upon 
said premiums, and the commissioners shall not have power to grant a renewal 
of the certificate of said company or association until the tax aforesaid is paid 
into the State treasury. 

And plaintiff further averred that defendant had wholly failed 
and refused to comply with the provisions of the statute of this State 
above set forth, in this, to wit: defendant had failed to pay into the 
treasury of this State, since March 3, 1873, the sum of $500 per year 
for a license to transact business within this State. That there was 
due the State of Indiana, for unpaid license fees, the sum of $2,000. 
That defendant had als> failed to pay taxes into the State treasury 
at the rate of 3 per cent per annum upon its gross receipts. That 
since the said statute took effect the gross receipts of premiums by 
defendant, collected within the State of Indiana, had amounted to 
the sum of $200,000. That the taxes thereon at 3 per cent which 
defendant ought to have paid amounted to $6,000, and the sum 
actually paid was $2,500, leaving the sum of $3,500 due and owing 
to the State of Indiana, as unpaid taxes, and wholly unpaid. 
Wherefore, ete., defendant’s demurrer to plaintiffs complaint 
assigned the following grounds of objection thereto, namely: 1, 
because the complaint did not state facts sufficient to constitute a 
cause of action; 2, because plaintiff had not the legal capacity to 
sue on the relation of its attorney-general, but the action, if at all 
maintainable, should have been brought upon the relation of 
the auditor of State; and 3, because several causes of action 
have been improperly united, to wit: for taxes and for license 
fees. This demurrer was sustained by the court, and, plaintift 
excepted, and, declining to amend or plead further the court 
adjudged that it take nothing by its suit herein, etc. In con- 

sidering the question of the sufficiency of plaintiff's complaint, 





6.2 Report of Decisions. [Sept., 


we will notice the grounds of objection thereto assigned by de- 
fendant in the inverse order of their statement in its demurrer. 
The judgment below does not indicate that the demurrer was sus- 
tained by the court because several causes of action were united in 
the complaint, improperly or otherwise. But we may well assume 
that the complaint was not held bad because of the alleged mis- 
joinder of causes of action therein; for, if the court had sustained 
the demurrer on the ground of such alleged misjoinder, it would 
have been the duty of the court under the statute, to have caused 
two actions to be docketed between the parties, and that each should 
stand as a separate action, which was not done. Sec. 340, Rev. 
Stat., 1881. Defendant’s learned counsel claim that the second 
cause of demurrer was well assigned, or, in other words, that the ac- 
tion was not well brought upon the relation of the attorney-general, 
and that it could only be brought and maintained under the statute 
upon the relation of the auditor of State. In support of this claim 
counsel cite and rely upon the sixth clause of section 2 of the 
above-entitled act of March 3, 1877 (now known as section 3,772, 
Rev. Stat., 1881), which clause of the statute reads as follows :— 

Sixth. The auditor of State shall also have power to institute suit and pros- 
ecutions, either by the attorney-general, or such other attorneys as he may 
designate, for any violation of any of the provisions of this act. 

Defendant’s counsel placed too much stress, we think, upon this 
statutory provision when they claim that it repeals by implication 
the power of the attorney-general to sue, in the name of the State 
under the provisions of section 5,668, Rev. Stat., 1881, in force since 
March 10, 1873. The utmost that can be said in regard to the ef- 
fect of the clause above quoted of section 3,772 upon prior legisla- 
tion, is that if the clause under consideration were a suit wherein a 
relator was necessary, and which could only be brought or main- 
tained upon the relation of a State officer, after the act of March 3, 
1877, took effect, either the auditor of State or the attorney-general 
would have been a competent relator herein. We are of opinion, 
however, that no relator was necessary to enable the State to bring 
or maintain this action. Whenever the State has or claims to have 
a cause of action which it seeks to enforce in any of its courts, in the 
absence of any statute to the contrary, we think that tle action 
may be brought in the name of the State of Indiana as plaintiff 
without any relator, and especially so where, as here, the complaint 
is signed by the attorney-general of the State. Of course, when 
the State becomes a suitor in the courts, it is as much bound by the 
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laws of the land, by the rules of pleading and practice, and by the 
judgments and decisions of such courts, inferior or superior, as any 
other suitor. It may well be doubted whether the second cause of 
demurrer assigned by the defendant under our decisions, properly 
presented the question of the right or power of the attorney-general 
to bring and prosecute this action in the name of the State; but, 
whether it did, or did not, the question is in the record, and it+ 
ought to be decided. We do not doubt the power and authority of 
the attorney-general to commence the action now before us, and 
prosecute it to final determination in the name of the State of Indi- 
ana, upon his own relation, or ex rel. the auditor of State, or with- 
out any relator. Section 5,660, Rev. Stat., 1881. In Shane vs. 
Francis, 30 Ind., 92, it was held by this court that no relator is nec- 
essary in an action by the State, when the obligation is to the State, 
and no individual has an interest therein other than that common 
to all. In State vs. Johnson (52 Ind., 197), it was also held that 
where a cause of action exists in favor of the State and the action is 
brought in the name of the State for a certain specified use, the 
words designating such use will be considered as surplusage, and 
the action will be regarded as an action properly brought by the 
State. The court there said: “By the agreement which is the 
foundation of the action, the decedent agreed to pay the sum 
named directly to the State of Indiana, and in such case the action 
should have been brought in the name of the State without any 
averment as for whose use it was brought.” In the case in hand, 
the money sued for, if collected, would belong to the State of In- 
diana, and no individual would have an interest therein, except the 
interest common to all the inhabitants of this State. In such a 
case no relator is necessary. 

But the principal and most important questions in the case at bar 
are presented by the first ground of objection to plaintiff's complaint 
assigned in defendant’s demurrer, namely, that the facts stated in 
such complaint were not sufficient to constitute a cause of action. 
These questions are by no means free from difficulty, but they have 
been ably and exhaustively discussed on both sides in the oral, 
written, and printed arguments of counsel learned in the law. De- 
fendant’s counsel insist that plaintiff's action will not lie for three 
reasons, namely : 1, Because section 3 of the aforesaid act of March 
3, 1877, is unconstitutional and void; 2, Because taxes cannot be 
levied nor penalties laid by reference merely to the laws of another 
State or nation; 3, Because such section 3 is void for uncertainty. 
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We will consider and pass upon the various objections urged by 
defendant’s counsel to the constitutionality and validity of section 3 
of the above-entitled act of March 3, 1877 (sec. 3,773, Rev. Stat., 
1881), in the same order, as nearly as practicable, as that in which 
counsel have presented them. We may premise, however, that the 
primary rule in all statutory exposition and interpretation, often 
recognized and applied in our decisions, is to explore, and if possi- 
ble discover, the legislative intention in the enactment of the par- 
ticular statute which at the time is the subject of inquiry and con- 
sideration. It must appear that the statute is clearly repugnant to 
or in conflict with some provisions of our fundamental laws, State or 
Federal, or its provisions must be upheld, and, if possible must be 
enforced. In all cases when the constitutionality of a statute is 
merely doubtful, it is clearly the duty of the courts to solve all 
doubts in favor of the statute, and sustain and uphold the cunstitu- 
tionality of the law, if it can be done by any fair construction. 
This is the doctrine of the decisions of this court, from its organiza- 
tion down to the present time: Clare vs. State, 68 Ind., 17, and 
cases cited : McComas vs. Krug, 81 Ind., 327; Warren vs. Brittcn, 
84 Ind., 14; State vs. Johnston, 101 Ind., 223; Robinson vs. Schenck, 
102 Ind., 307, 1 N. E. Rep., 698. With these general rules in mind 
we proceed now to the consideration and decision of the important 
questions so ably presented and discussed in this case by the learned 
counsel as well of the defendant as of the plaintiff herein. 

1. Is section 3 of the amendatory and supplemental act aforesaid 
of March 3, 1877 (sec. 3,773, supra), unconstitutional and void? It 
may be premised that the first valid legislation of this State in rela- 
tion to foreign insurance companies and their agents doing business 
in this State, was an act entitled “ An act regulating foreign insur- 
ance companies doing business in this State, prescribing the duties 
of the agents thereof, and of the auditor of State in connection 
therewith, and providing penalties for the violation of the provisions 
of this act.” Approved December 21, 1865 (Acts 1865, Sp. sess., p. 
105, et seq.). This act contained eight sections, exclusive of the 
emergency section, of which sections 2, 4, 5, 6, and 7 are still in 
force, and are now known, respectively, as section 3,766, 3,769, 
3,770, 3,771, Rev. St., 1881, section 12, 1875 (Acts 1875, Sp. sess., p. 
51). The amended section is yet in force and is now known as sec- 
tion 3,767, Rev. St., 1881. The amendatory and supplemental act 
of March 3, 1877, contained three sections, exclusive of the section 
declaring an emergency. Section 1 of such amendatory act 
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amended section 1 of the act of December 21, 1865, and sections 2 
and 3 were supplemental sections. Acts of 1877, Reg. sess., p. 65, 
et seq. These three sections are still in force and are now known, 
respectively, as sections 3,765, 3,772, 3773, Rev. St., 1881. Section 
3,765 to 3,773, supra, inclusive, contain’ the law of this State regulat- 
ing foreign insurance companies doing business therein, and pre- 
scribing the duties of the agents of such companies, and of the 
auditor of State in connection with such business, in force at the 
time plaintiff's alleged cause of action accrued against the defend- 
ant, and at the time this suit was commenced, and still in full force. 
The principle that a State may impose upon a foreign corporation 
as a condition of coming into or doing business within its territory, 
any terms, conditions, and restrictions it may think proper, that are 
not repugnant to the constitution or laws of the United States, is 
firmly established by the decisions of the Supreme Court of the 
United States: Bank vs. Earl, 13 Pet., 519; Insurance Co. vs. French, 
18 How., 404; Paul vs. Virginia, 8 Wall., 168; Ducat vs. Chicago, 10 
Wall, 410; Doyle vs. Insurance Co., 94 U. S., 535. In Paul vs. Vir- 
ginia, supra, the court said: The corporation being the mere crea- 
tion of the law, can have no legal existence beyond the limits of the 
sovereignty where created. As said by this court in Bank vs. Earl : 
“Tt must dwell in the place of its creation and cannot migrate to 
another sovereignty. The recognition of its existence, even by 
other States,.and the enforcements of its contracts made therein, 
depend purely upon the comity of those States, a comity which is 
never extended where the existence of the corporation or the exer- 
cise of its powers is prejudicial to their interests or repugnant to 
their policy. Having no absolute right of recognition in other 
States, but depending for such recognition and enforcement of its 
contracts upon their assent, it follows, as a matter of course, that 
such assent may be granted upon such terms and conditions as 
those States may think proper to impose. They may exclude the 
foreign corporations entirely. They may restrict its business to par- 
ticular localities, or they may exact.such security for the perform- 
ance of its contracts with their citizens as, in their judgment, will 
best promote the public interest. The whole matter rests in their 
discretion.” Such is the law applicable to the question we are now 
considering, as it is declared by the highest court of last resort un- 
der our form of government. 

Under this law, and in the exercise of supreme and sovereign 
power, the General Assembly of this State enacted the above-entitled 
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act of December 21, 1865, and the subsequent acts amendatory 
thereof or supplementary thereto, heretofore described and cited 
herein. In these acts the State of Indiana has imposed upon the 
defendant herein, and upun other foreign insurance companies, as a 
condition of coming into or doing business within its territory such 
terms, conditions, and restrictions as the State has thought proper. 
We have been unable to discover, either from our own search and 
examination, or by the aid of the briefs of defendant’s counsel, tat 
any one or more of such terms, conditions, or restrictions are re- 
pugnant to the constitution or laws of the United States. Under 
the decisions of the Supreme Court of the United States heretofore 
cited, it must be held, therefore, that the terms, conditions, and re- 
strictions, imposed by our statute regulating foreign insurance com- 
panies doing business in this State, were such as the State might 
lawfully impose upon the defendant herein and other similar cor- 
porations, as a condition of coming into or doing business within its 
territory. 

Much of the able brief of the defendant’s counsel is devoted to 
the consideration of the question whether the moneys sued for by 
the State in this action are tuxes for revenue, or license fees ex- 
acted by virtue of the police power of the State. Counsel conclude, 
however, that whether such moneys are taxes for revenues or li- 
cense fees exacted as aforesaid, it must be held that section 3 of the 
above-entitled act of March 3, 1877, is void, because it attempts to 
levy different fees for the same privilege, from different members of 
the same class. But it is immaterial, as it seems to us, whether the 
moneys demanded by the State of the defendant herein, under the 
provisions of said section 3 (sec. 3,773, supra), are to be regarded 
as taxes for revenue or as license fees. In neither case is such sec- 
tion of the statute justly obnoxious to the charge of inequality in its 
provisions, in the sense that would render it unconstitutional. In 
Insurance Co. vs. Welsh (29 Kans., 672) a case very similar to the 
one now before us, the same objection was urged to the retaliatory 
section of the Kansus statute regulating foreign insurance compa- 
nies doing business in that State as the objection we are now con- 
sidering to our statute; and it was held by the Supreme Court of 
Kansas that such objection was not well taken. The court there 
said: “ The legislature may classify for the purposes of taxation or 
license, and when the classification is in its nature not arbitrary, but 
just and fair, there can be no constitutional objection to it. * * 
Here, foreign insurance companies are classified by the States from 
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which they come, and, when we consider the purposes of such clas- 
sification, it caunot be held that there is anything arbitrary or un- 
just therein. But, doubtless, this charge is not to be considered as 
within the constitutional restriction as to taxation but rather in the 
nature of a license or condition of entering this State and transact- 
ing business within its limit.” What is here said by the Supreme 
Court of Kansas upon the point under consideration meets our full 
approval. Moneys which have or may become due to the State from 
any foreign insurance company under the provisions of the retalia- 
tory section of our statute regulating foreign insurance companies 
doing business in this State are or will be due and payable as a 
part of the terms or conditions of its entering this State and tran- 
sacting business within its limits. Such retaliatory section of our 
foreign insurance company statutes, therefore, is not within our 
constitutional restrictions in relation to taxation. Defendant’s 
counsel are mistaken, we think, in their construction of such retalia- 
tory section of our statute, when they assert, as they do, that, in and 
by such section the General Assembly of this State have enacted or 
have attempted to enact, “the laws of Pennsylvania on the subject of 
insurance into our statutes on that subject.” Nothing of that kind 
is done, or is attempted to be done, in or by such section if fairly 
construed. Nor can it be said, with any degree of legal accuracy 
that by the enactment of such retaliatory section, the General As- 
sembly of the State of Pennsylvania, or any part thereof (have leg- 
islated for Indiana) upon the subject of insurance, or upon any 
other subject. To the people and courts of this State the statutes 
of the State of Pennsylvania on the subject of insurance, since such 
retaliatory section became a part of our law, have been, as they 
were before, facts merely, and, as such, they must be pleaded and 
proved by any party who relies upon their existence as constituting 
a part of his cause of action. But we need not extend this opinion 
further in the examination and consideration of the questions pre- 
sented for decision in the case at bar. It is clear to our minds that 
section 3 above quoted of the above-entitled act of March 3, 1877, 
(section 3,773, supra), sometimes called and known as the retaliatory 
section of our statutes regulating foreign insurance companies doing 
business in this State, is not repugnant to, or in conflict with, any 
provisions of our fundamental laws, State or Federal. But such 
section is, we think, a constitutional and valid exercise of legislative 
will, is not void for uncertainty, is susceptible of enforcement, and 
ought to be enforced upon the happening of the contingency 
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therein mentioned. Similar legislation to that of our retaliatory 
section has been upheld as constitutional and enforced by the courts 
of last resort, in the States of Virginia, Dlinois, Kansas, and New 
York: Goldsmith vs. Insurance Co., 62 Ga., 379; Insurance Co. vs. 
Sweigart, 104 Ill., 653; Insurance Co. vs. Welch, 29 Kans., 672; 
People vs. Association, 92 N. Y.,311. See also, as bearing upon the 
questions under consideration: Insurance Co. vs. Brim, 111 Ind., 
281, 12 N. E. Rep., 315, and Insurance Co. vs. Burdett, 112 Ind., 
204, 13 N. E. Rep., 705, and cases cited. Our conclusion is that the 
court below erred in sustaining defendant’s demurrer to plaintiff's 
complaint herein. The judgment is reversed with costs, and the 
cause is remanded, with instructions to overrule the demurrer to 
the complaint, and for further proceedings not inconsistent with this 
opinion. 


SUPREME COURT OF MICHIGAN. 


vs. 
OHIO FARMERS’ INS. CO.* 


The insured applied to the agent for insurance, and informed him of the ex- 
istance of a mortgage. The agent, without the knowledge or consent of 
the insured, filled a written application, not stating the mortgage, and 
signed the name of the insured. 


Held, That the insured was not bound by the written application. 


Contry, Maysury & Lucxixe, fur Appellants. 
D. P. Foor, fur Appellee. 
Morsg, J. 

The undisputed facts in the case are these: The plaintiff lives in 
the city of Saginaw, where she owned a lot having a dwelling-house 
and barn thereon. Upon these premises was a mortgage dated De- 
cember 31, 1884, and given for $900. Upon May 24, 1886, there was 
about $608 due upon it. Upon that day there was issued to her a 
policy of insurance in the defendant company, insuring the house 


* Decision rendered, May 15, 1888. 
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for $1,200 and the barn for $300 against loss or damage by fire for a 
period of forty-five days. June 20, 1886, the house was totally de- 
stroyed by fire, and the barn injured to the extent of $35. The com- 
pany refused to pay the loss, and she brought this suit. The policy 
referred to an application, describing it as an “application and survey 
No. 1234.” The word “No,” and the figures “1234” were in writ- 
ing. The policy declares that the applications form part of the 
policy, and it states that “upon any false representation by the 
assured of the condition, situation or occupancy of the property, or 
any misrepresentation whatever,” * * * this “insurance shall 
be void.” It contains the following: “It is expressly agreed that 
this company shall not be bound by any act or statement made to 
or by the agent or any other person, which is not contained in the 
written application or indorsed on the policy.” It contains the fol- 
lowing: “And it is hereby understood and agreed by and between 
this company and the assured, that this policy is made and accepted 
in reference to the foregoing terms, and to the conditions printed on 
the back of this policy, which are hereby declared to be part of this 
contract, on the back of this policy are certain printed conditions, of 
which the second is as follows: “If the premises insured herein be 
incumbered in any way, this policy shall be void unless the incum- 
brance on the premises be expressed in the application.” The 
plaintiff never made any written application for insurance, nor 
authorized any one to make any for her, and did not know that any 
existed until the time of the trial in the court below. One W. J. 
Moffitt, the local agent of the defendant in East Saginaw, solicited 
the insurance. He talked with the plaintiff about the insurance, 
was informed by her of the existence of the mortgage upon_ the 
premises, looked them over himself, concluded to take the insurance, 
received the payment of the premium on the 24th day of May, 1886, 
and told plaintiff that her property was insured from 12 o’clock noon 
of that day. He asked her whether she wanted the loss, if any, 
payable to her or the mortgagee. She told him to make it payable 
to herself. Nothing was said about any written application. A 
week or more after this Moffitt, without any authority from Mrs. 
Baker, and without her knowledge, filled out an application in her 
name, and signed plaintiff's name to it. He testified that he had no 
authority from her to do so. Jt does not appear whether the appli- 
cation was received by the company or not before the policy was 
delivered to Mrs. Baker, but the policy was dated and countersigned 
upon the day the insurance was taken—May 24, 1886. Moffitt swears 
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he delivered the policy May 25,1886. Plaintiff swears that she did not 
receive it for ten or twelve days. Mr. House, the State agent, testi- 
tifies that he sent the application on to the company after receiving 
it from Mr. Moffitt. He fails to state when he received it, or when 
he forwarded it Plaintiff claims that she did not read the policy 
after receiving it, but this is immaterial. The application contained 
the following printed question: “Is the property incumbered?” 
The written answer was, “ None.” No written consent to this mort- 
gage was written upon the policy, nor was any mention of it made 
therein. Neither was it expressed in or on the application filled out 
and sent on by Moffitt The circuit judge instructed the jury sus- 
tantially that the application, not being made by Mrs. Baker or by 
Moffitt with her knowledge and consent, she had a right to believe 
that the application made by Moffitt—knowing that she had made 
none—contained her statements as she had made them to him. 
And if the jury believe that she stated to Moffitt the existence and 
lien of this mortgage upon the premises, she was entitled to recover. 
She obtained judgment for the.full amount of her loss and interest. 

It is plain that Mrs. Baker was not bound by this application, nor 
do I think she was chargeable with notice of it. The learned coun- 
sel admits, as he must, that if, under the circumstances of the taking 
of this insurance, the company at its home office had filled out and 
signed this application in the name of plaintiff without her knowledge 
and consent, and undertook to bind her inthe policy with the terms 
of such application, it would have been a fraud upon her, which the 
law would not permit to prevail. He also admits, as he must, that 
in the filling out of this application, Moffitt was the agent of the 
company and not the agent of Mrs. Baker. These things being 
admitted, it follows that the filling out of this application is the act 
of the company and a fraud upon the plaintiff. The policy must 
stand as if no written application had been made, and that part of 
the policy referring to it treated as surplusage, and out of the case. 
But the learned counsel insists that it was the duty of the plaintiff, 
when she received her policy, to read it, and know whut her con- 
tract was, and, when she saw an application referred to as “ No. 
1234,” that was notice to her that a written application, made by 
some one, was in existence, and in the possession of the company, 
and that, if she did not wish to be bound by the statements con- 
’ tained in such application, it was her duty to find out from the 
company what such application contained, or return her policy. I 
do not think so. I think the ordinary, average person receiving such 
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policy, and knowing that he had made no written application, and 
that none had been required of him, would have considered the ref- 
erence to such application as mere surplusage, and having no force, 
as far as his insurance was concerned. To be sure, the words and 
figures “No. 1234” were in writing but they followed the printed 
word “survey” in the following clause: ‘On the following prop- 
erty, as described in application and survey No. 1234, and forming 
a part of this policy.” Any one would be justified, it seems to me, 
under the circumstances in the belief that the No. 1234 referred to 
the number of the survey alone, and not to the application, when 
there was no application made to the knowledge of the insured. 
Nothing is said about the application being a written one, although 
the word is used three or four times in the policy, until in the very 
last of the instrument, where this clause is found: “It is expressly 
agreed that this company shall not be bound by any act or statement 
made to or by the agent, or other person, which is not contained in 
the written application or indorsed on this policy.” This latter 
clause is the one mainly relied upon for the defeat of the plaintiff's 
action. The testimony showing that Moffitt was informed and 
knew of the existence of this mortgage, at the time the policy was 
issued, was objected to upon the ground that, under this clause, such 
testimony was not admissible, as the fact of the incumbrance was 
not indorsed on the policy or expressed in the application. As be- 
fore shown, there was no written application in this case. There 
was an oral application, and in that application the testimony shows 
the company was apprised of the incumbrance. It was expressed 
in the oral application, and the company is bound by such applica- 
tion, and must be deemed to have waived the incumbrance. It is 
argued that this clause in reference to acts and statements not in- 
dorsed upon the policy or contained in the written application 
having no binding effect upon the company is a wise provision, and 
one calculated to guard against the dishonesty of agents, as well as 
the perjuries of claimants. But this company, receiving a written 
application entirely in the handwriting of the agent, even to the sig- 
nature of the applicant, take it without further inquiry, and issue a 
policy upon it, or consent to one already issued and delivered upon 
it. To allow them to thus blindly profit by the fraud of their agent 
ot which the assured is entirely innocent can, however, serve no use- 
ful purpose, and would be an encouragement to the repetition of 
like frauds in the future, not only by this agent but by others. This 
case differs materially from those where the assured has signed the 
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application and had an opportunity to read over the answers written 
down by the agent in his behalf. There the assured, instead of 
the company, is guilty of negligence. Here the assured was not 
negligent, but the company was. We held in the case of Brown vs. 
Insurance Co., that if the agent obtained the signature of the assured 
to a blank application at her house, and then filled out the answers 
falsely at his office, without her knowledge, the insurance company 
could not defend upon the ground of the untruth of such answers. 
In that case the assured trusted the agent with a blank application 
signed by her, and there would be some reason to argue therefrom 
that she thereby made him her agent, as far as the filling out of the 
application was concerned. There would also be some force, in such 
a case, in the argument that it was her duty upon receiving her pol- 
icy, and ascertaining therefrom that her answers in such application 
were to be taken as warranties, to find out at once from the com- 
pany what answers the agent had written, or be bound thereby if 
she saw fit to retain her policy without such inquiry. But we held 
nevertheless, that the fraud of the agent could not bind her. In the 
case under consideration the assured had in no manner authorized 
or permitted the agent to act for her, and his act, as before shown, 
was the act of the company, in which she had no part or knowledge. 
Nor was she bound in any way to know it, or to make inquiry in re- 
gard to it. We are not referred to any case wherein the policy of 
insurance contained the precise clause relied upon in the present 
case, to wit: that the “company shall not be bound by any act or 
statement made to or by the agent, or other person, which is not 
contained in the written application or indorsed on the policy.” The 
counsel admits that this language is comparatively new in insurance 
policies, but clajms that his view of the case, and the effect of this 
clause, is sustained by the following authorities: Insurance Co. vs. 
Lewis, 30 Mich., 41; McIntyre vs. Insurance Co., 52 Mich., 188; 
Cleaver vs. Insurance Co.; Catoir vs. Insurance Co., 33 N. J. Law, 
487; Moore vs. Insurance Co. (Iowa); Chase vs. Insurance Co., 20 
N. Y., 55; Enos vs. Insurance Co., 67 Cal., 621, 8 Pac. Rep., 379; In- 
surance Co. vs. Fletcher, 117 U. S., 519, 520. In 20 N. Y., supra, 
the application was signed by the assured, and it contained a clause 
expressly stating that the company should not be bound by any act 
done or statement made to or by any agent, or other person, which 
was not contained in such application. As the assured signed this 
application he was presumed to know the contents of it. He was, 
therefore, not permitted to show the knowledge of the agent, 
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who examined the premises, and wrote up the application, that it 
was not correct in its statements. 20N. Y., 55,56. In Enos vs. In- 
surance Co., supra, the policy contained a provision “that this com- 
pany shall not be bound by any act or statement which is not con- 
tained in the written application, or indorsed upon the policy.” It 
was held that the local agent could not waive any of the provisions 
of the policy. It does not appear, from the report of the case, what 
particular thing or point in the policy was undertaken to be waived, 
or in what manner, except that such waiver, whatever it may have 
been was not written upon the application or the policy: 67 Cal., 
: 622, 623. Moore vs. Insurance Co., supra, does not touch the point 
involved here, as will be seen by an examination of the case. The 
case of Catoir vs .Insurance Co. (33 N. J. Law, 487) was one where 
the policy contained the following clause: ‘“ Agents are not author- 
jzed to make contracts for the company, nor to write upon the pol- 
icy, except his signature, when necessary, to the first receipt of 
premium, nor to waive forfeiture of the same.” A premium was 
not paid in time, the result of which was to forfeit the policy, unless 
the plaintiff proved that the company had legally waived the pay- 
ment as it became due. The plaintiff showed no waiver except that 
the local agent had orally consented that the plaintiff could pay it 
afterwards “when he had it.” The policy was upon the life of plain- 
tiffs wife. Held that the agent could not waive the payment in the 
face of this provision in the policy. In Insurance Co. vs. Fletcber, 
supra, the assured signed the application, but it was claimed that 
he did not know it was to be a part of his policy—that one 
agent read the questions over, which he answered truthfully, 
while another agent pretended to write down his answers; that he 
had no reason to suppose that such answers were taken down differ- 
ently from those given; that he was asked to sign the paper to iden- 
tify him as the party for whose benefit the policy was to be issued, 
and that he signed it without reading it, and did not read his 
policy when he received it, nor at any time. The answers so written 
were false, and not as the assured gave them. The application con- 
tained an agreement that if any of the answers were false 
the policy to be issued upon them was void. The court held it was 
“his duty to read the application he signed. He knew that upon it 
the policy would be issued, if issued at all. * * * If he bad read 
even the printed lines of his application he would have seen that it 
stipulated that the rights of the company could in no respect be 


affected by his verbal statements, or by those of its agents, unless 
Vou XVII.—43. 
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the same were reduced to writing, and forwarded with his applica- 
tion to the home office. The company, like any other principal, 
could limit the authority of its agents, and thus bind all parties deal- 
ing with them with knowledge of the limitation. It must be pre- 
sumed that he read the application and was cognizant of the limita- 
tion therein expressed.” Insurance Co. vs. Fletcher, 117 U. S., 529, 
530. 

It will be seen that the principles laid down in these cases do not 
reach or govern the case at bar. In our own State the case of In- 
surace Co. vs. Lewis (30 Mich., 41) does not aid the defendant. 
There was a condition in the policy, not in the application, that the 
agent or servant of the company had no right or power to waive or 
to dispense with any of the terms or conditions of insurance as 
printed or contained in the application, or in the policy, and that 
there should be no waiver or evasion of any of its terms or con- 
ditions, excepting that the same was done with the concurrence of 
the secretary indorsed on the policy, or specifically acknowledged in 
writing. It was claimed in a defense of a suit upon the policy, that 
the same was void because of an understatement in the application 
of the amount due upon a mortgage upon the premises. Judge 
Cooley, in speaking for the court (page 44), says: “If it were neces- 
sary to rule upon this point, it might be a question worthy of con- 
sideration whether a condition that ‘there shall be no waiver or 
evasion of the terms or conditions of this policy, and no agent or 
servant of this company has any right or power to waive or to dis- 
pense with any of the terms or conditions of insurance as printed 
and contained in the application, or in this policy, etc.,’ is not im 
fairness and justice to be construed as speaking from the time when 
the policy is received, instead of being made to operate by relation 
from the date of the application, when no conditions, so far as we are 
informed, were brought to the knowledge of the insured, except 
those which were made a part of the application itself. Whatever 
might be the strict rule of law on the snbject, it would not be sur- 
prising if a party receiving a policy with such a condition contained in 
it should put this constructian upon it, and govern his action accord- 
ingly.” If this very sensible suggestion of Judge Cooley should be 
taken as good law, it would dispose of the present case against the 
defendant, as the application filed by Moffitt contained no such con- 
dition as the one relied upon in the policy to defeat the plaintiff's 
claim. There is no language, in the opinion of Judge Cooley, in the 
case above noted upon which defendant’s counsel can build an argu- 
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ment in support of his position here. In McIntyre vs. Insurance 
Co., supra, the provision that the agent could not waive or dispense 
with true answers to all questions therein contained was inserted 
in the application which the plaintiff signed without fraud or mis- 
take, and, as the court say, was not “ covertly inserted, and did not 
enter the contract by a back door.” The defendant’s counsel admits 
that the case of Cleaver vs. Insurance Co. differs from the one under 
consideration in this, that the assured in the Cleaver case had his 
policy in his possession at the time of his conversation with the agent, 
while here snch conversation was had at the time of procuring the 
insurance. It differs also in another and radical respect: in the 
Cleaver Case the company waived nothing. The agent’s action was 
claimed to be a waiver, but the policy expressly provided that the 
agent had no authority to waive or modify the contract. In the case 
at bar, as before shown, the company was, by issuing a policy upon 
an application not signed by the assured, and made without her 
knowledge and consent, estopped from holding Mrs. Baker to the 
statements made therein, upon the principal that it would be a fraud 
upon her to do so, and must be considered as taking her insurance 
upon an oral application with knowledge of the statements made 
by her upon such application, and in thus issuing the policy the 
company must be held to have waived a written application by her, 
and to have taken the insurance with the incumbrance upon the 
premises as stated by her to the agent, who in taking such applica- 
tion was its agent, and not hers. The fraud of the agent was not 
her fraud, nor was shé in any respect negligent. The company was 
negligent, and must suffer, rather than Mrs. Baker, for taking and 
acting upon an application wholly, signature and all, in the hand- 
writing of an agent, whom it declined in the express provisions of 
its policies to trust. The judgment of the court below must, be 
affirmed, with costs. 

Sherwood, C. J., and Champlin and Long, JJ., concurred. Camp- 
bell, J., did not sit. 
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SUPREME COURT OF INDIANA. 
Appeal from the Tippecanoe County Circuit Court. 


COLLINS BLACKMER, Treasurer, Etc. 
Us, 
ROYAL INS. CO. or Liverpoot, et a.* 


The Indiana retaliatory law of March 3, 1877, is constitutional and valid. 
But neither this nor any other statute authorizes cities or incorporated towns 


to levy a tax upon companies of other States for the support of local fire 
departments because such tax may be levied in such other States. 
Howk, J. 

In this case appellant Blackmer, treasurer of the city of Lafayette, 
on behalf of the fire department of said city, and the defendants, 
the Royal Insurance Company of Liverpool, and Edward Groe- 
nendyke, agent of such company at said city of Layayette. 

Defendants separately demurred to thé complaint herein, upon 
the ground that it did not state facts sufficient to constitute a cause 
of action. These demurrers were sustained by the court below, and 
to these rulings plaintiff excepted, and, declining to amend, the 
court adjudged that he take nothing by his suit, and that defend- 
ants recover of him their costs. 

Plaintiff has appealed, and has here assigned as errors the sus- 
taining of the demurrers to his complaint. 

Plaintiff alleged in his complaint that said Royal Insurance Com- 
pany was duly incorporated under the laws of England, for the pur- 
pose of taking risks against loss or damage by fire, and had elected 
to make its place of deposit and establish its principal agency in 
this country in the city, county, and State of New York; that said 
insurance company by its agent and co-defendant Groenendyke, 
had been carrying on business of fire-insurance in said city of 
Lafayette continuously since March 3d, 1877; that said insurance 





* Decision rendered, June 21, 1888, 
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company, by its agents, had received as premiums on insurance 
against loss or damage by fire upon property situate within the cor- 
porate limits of said city of Lafayette, since March 3, 1877, and prior 
to September 1, 1879, the sum of $10,000; that the city of Lafayette 
had, under the contro! of its common council, an organized fire de- 
partment, which department had no treasurer; that as treasurer of 
such city, the plaintiff had authority to collect all moneys due said 
fire department, for the use and benefit thereof, from insurance 
companies transacting fire-insurance within said city, organized 
under the laws of any other nation and country, but having their 
principal place of deposit and principal agency in the United States 
for the transaction of business in another State than the State of 
Indiana, and not incorporated under the laws of this State. 

Plaintiff then set out in his complaint section 3, of the amendatory 
and supplemental act of March 3, 1877, regulating foreign insurance 
companies doing business in this State (Sec. 3,773, R. 8. 1881), as 
follows:— P 
y When, by the laws of any other State, any taxes, fines, penalties, licenses, 

fees, deposits of money or securities, or other obligations or prohibitions are 
imposed upon insurance companies of this or other States or their agents, 
greater than are required by the laws of this State, then the same obligations 
and prohibitions, of whatever kind, shall, in like manner for like purposes, be 
imposed upon all insurance companies of such States and their agents. All 
insurance companies of other nations, under this section, shall be held as of 
the State where they have elected to make their deposit and establish their 
principal agency in the United States. 

Plaintiff then averred that the legislature of the State of New 
York, on the 19th day of May, 1876, enacted a law entitled “ An act 
to require the payment of certain premiums to the fire department 
of cities and incorporated villages by fire-insurance companies not 
organized under the laws of the State of New York, but doing busi- 
ness therein;” that by such law it was provided as follows:— 

“There shall be paid to the treasurer of the fire department of 
every city or incorporated village of this State, for the use of such 
fire department—and when no treasurer of a fire department exists, 
then to the treasurer of such city or village, who, for the purposes 
of this act, shall have the same powers as the treasurer of fire de- 
partments—on the first day of November of each year by every per- 
son who shall act as agent for or on behalf of any individual or asso- 
ciation of individuals not incorporated under the laws of this State, 
to effect insurance against loss or injury by fire upon property in 
this State, although such individual or association may be incorpo- 
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rated for that purpose by any other State or country, the sum of 
two dollars upon the hundred dollars, and that rate upon the 
amount of all premiums which during the year or part of a year 
ending on the last preceding Ist day of September, shall have been 
received by such agent or person, or received by any other person 
for him, or shall have beeh agreed to be paid for any insurance 
effected, or agreed to be effected, or promised by him as such 
agent, or otherwise to be effected, against loss or injury by fire upon 
property situate within the corporate limits of such city or village.” 

Plaintiff further averred that the law last quoted was still in force 
in the State of New York and applicable to fire-insurance compa- 
nies of this and other States; that by said law there was collectible 
from fire-insurance companies of this and other States the sum of 
$2 upon the $100, and at that rate upon all premiums which had 
been received and had been agreed to be paid for insurance effected 
against loss and injury by fire upon property within the corporate 
limits of the city or incorporated villages where such company should 
transact business within the State of New York; that said tax and 
fee of 2 per cent so imposed by said law of the State New York 
was, by that amount, greater than was imposed and required for a 
like purpose by the laws of this State from insurance companies of 
other States doing business in this State; that by reason of the 
premises defendants were indebted to fire department of said city 
of Lafayette in the sum of $200, being 2 per cent of the amount of 
money received and agreed to be paid to said Royal Insurance 
Company, defendant, for insurance effected and agreed to be effected 
against loss and injury by fire upon property within the corporate 
limits of the city of Lafayette since March 3, 1877, and prior to 
September 1, 1879, and that said sum of money was then due, 
owing and wholly unpaid, therefore, etc. 

Two questions are presented for decision by the record of this 
cause, and this error sustained thereon, which may be thus stated, 
viz.: 1. Is section 3 of the amendatory and supplemental act of 
March 3, 1877 (sec. 3,773, R. S., 1881), regulating foreign insurance 
companies, doing business in this State, etc., a constitutional and 
valid law? And, 2, conceding such section 3 to be a constitutional 
and valid statute, does plaintiff's complaint herein state a case 
within its purview and within the extent of the law-making power 
of the State in its enactment? 

The first of these questions we examined and decided in the re- 
cent case of State, ex rel. vs. Insurance Company of North America, 
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at the present term. In the case cited, we held upon full considera- 
tion, as we do here, that such section 3 (sec. 3,773 R.S., 1881) is 
not in conflict with any provision of our fundamental laws, State or 
Federal, but is a constitutional and valid law: Goldsmith vs. Home 
Insurance Company, 62 Ga., 379; Home Insurance Company vs. 
Swigert, 104 Ill, 653; Phoenix Insurance Company vs. Welch, 29 
Kansas, 672; People vs. Fire Ass’n etc., 92 N. Y., 311; Phneeix Ins. 
Co. vs. Burdett. 112 Ind., 204. 

2. We are of opinion that the second question above stated, must 
be answered in the negative, that the case made by the facts averred 
in the complaint herein does not come within the scope of such 
section 3, or within the letter, spirit or intention of any of its pro- 
visions. . 

The first valid legislation of this State in relation to foreign in- 
surance companies eo nomine, was “An act regulating foreign 
insurance companies doing business in this State, prescribing the 
duties of the agents thereof, and of the auditor of State in connec- 
tion therewith, and providing penalties for the violation of the pro- 
visions of this act,” approved December 21, 1865 (Acts of 1865, 
special session, page 105 et seq.). Such foreign insurance companies 
were not required to pay any taxes, or any money in the nature of 
taxes, by the provisions of this act. The only moneys which such 
companies or their agents were required to pay for any purpose by 
the above-entitled act, were certain small fees to the auditor of 
State for his services under such act. 

On March 8, 1873, an act was approved, entitled an act supple- 
mentary and amendatory of an act entitled, “ An act to provide for 
a uniform assessment of property, and for the collection and return 
of taxes thereon,” approved December 21, 1872 (Acts of 1873, p. 
205 et seq.). Section 8 of this latter act reads as follows:— 

“Sec. 8. Every insurance company not organized under the laws 
of this State, and doing business therein, shall in the months of 
January and July of each year, report to the auditor of State, under 
oath of the president and secretary, the gross amount of all receipts 
received in the State of Indiana, on account of insurance premiums 
for the six months last preceding, ending on the last day of Decem- 
ber and June of each year, and shall, at the time of making such 
report, pay into the treasury of the State the sum of three dollars 
on every one hundred dollars of such receipts, less losses actually 
paid within the State.” 
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It will be seen from its provisions that this section of the statute 
provides for the assessment and payment, semi-annually, by foreign 
insurance companies doing business in this State, of a tax on their 
premium receipts, less losses actually paid within the State, as 
revenue for State purposes. It was the first and only statute of this 
State providing for such taxation during the period of time covered 
by plaintiff's alleged cause of action, and continued in force until it 
was superseded by section 6,351, Revised Statutes, 1881, which be- 
came in force March 29, 1881. 

We have never had any statute which authorized the cities or in- 
corporated towns of this State, or any of their officers to assess or 
collect by any form of procedure of foreign insurance companies or 
their agents transacting the business of insurance within their cor- 
porate limits any such tax as those described in the complaint 
herein. We are clearly of the opinion that plaintiff's pending action 
is not authorized by any of the provisions of section 3 of the 
amendatory and supplemental act of March 3, 1877 (sec. 3,773 
R. S., 1881), or by any other statute of this State. Indeed, it 
is apparent, we think, from the titles of the several acts in relation 
to foreign insurance companies, and from all the provisions of such 
acts, that the General Assembly committed, and intended to commit, 
the entire regulation of such companies, under the law, to the State 
officers exclusively, and especially the collection of all such taxes as 
were or might be assessed against such companies, as well under the 
provisions of such section 3 (sec. 3,773 R. S.), as under those of said 
section 8, last above quoted. 

Our conclusion is, therefore, that the court below committed no 
error in sustaining the separate demurrers of the defendants in the 
complaint therein. Judgment affirmed, with costs. 


Note: Another case entitled, Blackmer, Treas., vs. Home Ins. Co. et al., 

. Tippecanoe C, C., was, by the record of this cause and the errors assigned, sub- 

stantially the same questions are presented as those decided in Blackmer vs. 
Royal Ins. Co., supra; hence, affirmed. 





Crouse et al. vs. Phoenix Ins. Co. 


SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


Marcu Term, 1888. 


CHARLES E. CROUSE anv ANorTHER 
US. 
PHCNIX INS. CoO. 


The policy was issued by a Connecticut company upon property ii New York 
to a citizen of New York. Subsequently the latter made an assignment 
for the benefit of preferred creditors in New York. A claim arose and 
creditors not preferred attached the money in the hands of the company 
in Connecticut. Ina suit instituted by the assignee in New York, this 
fact was pleaded, but the court decreed payment to the assignee. 


Held, in a subsequent suit by the attaching creditors in Connecticut that the 
adjudication in New York was a bar to the payment a second time by a 
mere stakeholder. 


G. G. Sinz, for Plainteffs. 
F. Cuamperwin and H. R. Mitts, for Defendanis. 


Parbeeg, J. 

The defendant is a corporation chartered by the legislature of 
this State and has its legal location here. In 1885 it issued a policy 
of insurance against loss by fire in favor of one George M. Hutch- 
inson, a resident of the State of New York, upon property there. 

In January, 1886, a portion of it was destroyed by fire. The de- 
fendant had previously, in compliance with a statutory requirement 
by that State, appointed the superintendent of the insurance de- 
partment therein, its attorney there, with such power as that a suit 
instituted against it there by service upon its attorney, would sup- 
port a general judgment binding upon it and any property belong- 
ing to it in any jurisdiction, as fully as if such suit had been insti- 
tuted in a court in this State npon service of process upon it here. 
It had in 1884 and continuously thereafter to the present moment 
has had, in that State property more than sufficient to pay the loss 
under the policy, exposed to the levy of an execution. 
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The plaintiffs, who reside in the State of New York, became judg- 
ment creditors of Hutchinson in March, 1886. On May Ist, 1886, 
Hutchinson made an assignment of his property to E. A. Rowland, 
in trust for the payment of certain of his creditors in full, and of 
others in part in equal proportions. This assignment is valid by 
the law of that State. Hutchinson delivered to the assignee this 
policy of insurance as an asset. On May 15th, 1886, the plaintiffs as 
judgment creditors of Hutchinson, with knowledge of the assign- 
ment, instituted a suit against him in this State and factorized the 
defendant as being indebted to him for the loss under the policy and 
as having in its hands money belonging to him. 

On August 30th, 1886, the trustee instituted a suit against the 
defendant in the supreme court in Oneida County in the State of 
New York, for the recovery of the loss under the policy. The de- 
fendant in that court, by way of answer, pleaded the fact of the pre- 
vious institution of the suit against it by the present plaintiffs in 
the State of Connecticut, and the sequestration of the same money 
there to their use as creditors of Hutchinson, and asked the court to 
stay proceedings until the final determination of the suit in Con- 
necticut. But the court denied the motion and a judgment was 
there rendered against it on January 17, 1887, which it then and 
there paid in full. 

In November, 1887, the plaintiffs recovered a judgment against 
Hutchinson in the court in this State, and thereupon have brought 
this scire facias for the purpose of compelling the defendant to pay 
to them the amount of the loss under the policy because of their 
process of sequestration in May, 1886. 

Upon the trial defendant claimed :— 

1. That on May 15th, 1886, by virtue of said assignment, the 
rights of Hutchinson against the Phenix Insurance Company un- 
der the policy had become vested in the assignee. 

2. That the situs of the debt due from the imsurance company un- 
der the policy was in the State of New York, the domicile of the 
creditors; and the transfer by the assignment valid by the laws of 
that State, was valid in Connecticut. 

3. That the plaintiffs and Hutchinson being all residents of the 
State of New York where the assignment was made, the plaintiffs 
having full knowledge thereof, could not by coming into this State 
avoid the title of the assignee acquired by a transfer valid by the 
laws of their own domicile. 
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4. That on May 15th, 1886, when the garnishment process was 
served upon the insurance company, it was not indebted to Hutch- 
inson. 

But the court overruled these claims and rendered judgment for 
the plaintiffs. The defendant appeals, assigning the following rea- 
sons :— 

1. That the court erred in overruling the claim of the defendant, 
that on May 15th, 1886, by virtue of the assignment, the rights of 
Hutchinson against the insurance company under the policy of in- 
surance had become vested in the assignee. 

2. That the court erred in overruling the claim of the defendant 
that the situs of the debt due from the insurance company under 
the policy was in the State of New York, the domicile of the creditors ; 
and that the transfer by the assignment, valid by the laws of that 
State, was valid in Connecticut. 

3. That the court erred in overruling the claim of the defendant 
that the plaintiffs and Hutchinson being all residents of the State of 
New York where the assignment was made, the plaintiffs having full 
knowledge thereof, could not by coming into this State avoid the 


title of the assignee acquired by a transfer valid by the laws of their 
own domicile. 


4, That the court erred in overruling the claim of the defendant, 
that on May 15th, 1886, when the garnishment process was served 
upon the insurance company, it was not indebted to Hutchinson. 

For the purposes of the question before us, it may be said as a 
matter of law of a corporation such as is the defendant, that, in ad- 
dition to its corporate home in the State of its creation, it has a le- 
gal location, place of business, and corporate home in any jurisdic- 
tion in which it has property exposed to the levy of an execution 
sufficient to satisfy any judgment which may be rendered against it, 
and in which, either by force of statutory law there binding upon 
it or by its own act and agreement, or by the combined force of 
both, it so far becomes in the person of its agent duly authorized 
for that purpose, a resident therein, as that a general personal 
judgment can be obtained which will be binding upon it and on 
any property which it may have in any jurisdiction as completely 
as if it had been sued and personally served with process in the 
State in which it was created, and has its principal legal location 
and place of business. 

The legislature of the State of New York, as a prerequisite to 
permission to the defendant to take a premium from any resident of 
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that State for insurance upon property therein against loss by fire, 
required it to so far become, in the person of its agent duly author- 
ized for that purpose, and residing in that State, a resident there, 
as that service of process made returnable to a court therein could 
there be so made upon it as to support a general personal judgment, 
binding in any jurisdiction; also to have therein at all times ex- 
posed to the levy of an execution sufficient property to satisfy any 
judgment which might there be rendered. 

The defendant complied with both requirements; appointed and 
empowered the agent and continuously thereafter held the required 
amount of property there exposed to an execution. The legal re- 
sult of this combination of requirements and submission is, that on 
the day of the execution of the policy the defendant had, and from 
thence hitherto has continued to have a legal location in the State 
of New York by the act of its legislature, for the purpose of deter- 
mining in the event of a coniest between its own citizens, which of 
them is entitled to receive the amount payable under one of its pol- 
icies, and of enforcing payment from its property therein, Hutch- 
inson, the other party to the contract, is also a resident there; the 
property insured was there; the loss occurred there. 

The situs of the debt under the policy is as if both parties to it 
were natural persons, resident in that State, and had entered into 
a contract expressly providing for execution there. The defendant 
having borne the burden of obedience to the law of New York, is 
entitled as against citizens of that State to all resulting advantages. 
One of them is, that having paid a debt once upon compulsion of 
the court in New York having jurisdiction, it shall be protected 
from a duplicate payment to citizens of that State whom the as- 
signee there represented, and for whom the court there spoke in 
rendering judgment. Therefore, at the time of the assignment the 
claim under the policy was an asset of the estate of the assignor, and 
was fully and exclusively under the control of the court in the State 
of New York. 

The assignment was in accordance with the law of that State; the 
plaintiffs were residents there, parties to those laws and owing obe- 
dience to them, and are conclusively bound thereby. It is not for 
them to come into this jurisdiction and complain of the operation 
of the law of their own Scate upon a contract which, together with 
all parties to it, and themselves as well, was subject to that law. 

It is not for them to say here what they would not be allowed to 
say in their own jurisdiction, in the jurisdiction comprehending all 
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parties and the property and the contract, namely, that the law of 
New York is offensive to them because it permits preferences in as- 
signments. They knew the law when they gave credit to their 
debtor; they voluntarily assumed the risk, calculated the danger in 
fixing the terms of the transaction, and are not now to be heard to 
complain of it. It is true the law of New York differs from our 
own. But the difference does not directly concern the interests of 
our citizens. It is in no such degree offensive to our moral sense 
as to compel us to disregard it, to the direct injury of a resident 
here. 

This is a contract between the plaintiffs and other residents in the 
State of New York as to the ownership of a fund in the keeping of 
the defendant, a stakeholder, which, together with the fund, is sub- 
ject to the jurisdiction of the courts there. 

It is certain that if the plaintiffs had submitted themselves to a 
judgment by the courts there, it would have been against them. 
They have transferred the controversy to this jurisdiction, within 
which the defendant has residence also and estate, as speculators 
upon the possibility of obtaining judgment here upon comity, 
which would be denied them there upon law. Practically, they 
have there had all rights and opportunities which are embraced in 
the expression “a day in court ;” they have no legal need of a sec- 
ond day here. 

In Upton vs. Hubbard (28 Conn., 274) and in Paine vs. Lester (44 
Conn., 196) access to the debtor was possible only through the door 
of a court in this jurisdiction. Therefore it was opened to the for- 
eign creditor who first knocked, as it would have been to the most 
diligent resident. The debtor was amere stakeholder; he was in no 
peril of double payment, it mattered not to him as to whom he paid 
once. There was opportunity and reason as well, for comity. In 
the case at bar there is neither. 

There is error in the judgment complained of and it is reversed. 

In this opinion the other judges concurred. 
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UNITED STATES SUPREME COURT. 


HOSFORD er at. ) 


vs. ; 
GERMANIA FIRE INS. CO. er a*) 


The policy provided that if the property be encumbered by any lien, whether 
by deed of trust, mortgage or otherwise, it must be so represented or the 
policy should be void. The questions and answers in the application 
were: ‘Is there any incumbrance on the property ?” ‘ Yes.”—‘‘ If mort- 
gaged, state the amount,” ‘*$3,000.” In addition to a mortgage of $3,000, 
there was interest due of $79.45 and delinquent taxes of $329.40. 

Held, That as the application inquired only concerning mortgages, a failure to 
disclose the tax-lien was no breach of warranty. 

To a question whether smoking or drinking was allowed on the premises, the 
answer was ‘‘ No.” 

Held, That the question referred only to a general rule subsisting at the time 
and the answer was not a continuing warranty. Subsequent smoking 
by the insured, where the fire did not originate from that source, was not a 
breach of warranty. 


Gray, J. 

This was an action by James W. Hosford and Charles Gagnon on 
a policy of insurance, dated May 14, 1883, by which the Germania 
Fire Insurance Company and the Hanover Fire Insurance Company, 
severally and not jointly, and as if by separate policies, insured the 
plaintiffs, against loss by fire for a year from that date, each one- 
half of the sum of $8,000, payable in sixty days after notice and 
proof of loss, upon their flour-mill, elevator, and machinery in the 
town of Rulo and State of Nebraska; “special reference being had 
to assured application No. 20,157, which is hereby made a part of 
this policy and a warranty on the part of the assured;” “loss, if any, 
payable to Israel May, mortgagee, as his interest may appear.” The 
policy contained these provisions: “The application, survey, plan, 
or description of the property herein insured shall be considered a 
part of the contract and a warranty by the assured; and any false 
representation by the assured of the condition, situation, or occu- 


* Decision rendered, May 14, 1888. 
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pancy of the property, or any omission to make known every fact 
material to the risk, or any overvaluation, or any misrepresentation 
whatever, either in a written application or otherwise,” shall remder 
the policy void. If the interest of the assured in the property be 
any other than the entire, unconditional and sole ownership of the 
property for the use and benefit of the assured, or be incumbered 
by any lien, whether by deed of trust, mortgage, or otherwise, or if 
the building insured stands on leased ground, it must be so repre- 
sented to the companies and so expressed in the written part of this 
policy; otherwise, this policy shall be void.” The application was 
of the same date as the policy, and was signed by the assured, 
and contained a great number of printed questions and written 
answers, and so much of it as is material to be stated was as follows: 
“The applicant will answer particularly the following questions, and 
sign the same, as descriptive of the premises, and forming a part of 
the contract of insurance, and a warranty on his part: ‘What mate- 
rial is used for lubricating or oiling the bearings and machinery? 
Tallow, lard, and machine oils.’ ‘Will you agree to use only lard 
and tallow or sperm and lard oils for lubricating? Lard and tallow, 
or lard and machine oils.’ ‘Is the machinery regularly oiled, and 
by whom? Yes, by regular attendant.’ ‘ Will you agree to keep all 
the bearings and machinery properly supplied with oil? Yes.’ . ‘Is 
smoking or drinking of spirituous liquors allowed on the premises? 
No.’ ‘Is there any incumbrance on the property? Yes.’ ‘If 
mortgaged, state the amount. $3,000.’ The subscriber hereby 
covenants and agrees to and with the said companies that the same 
is a just, full, and true exposition of all the facts and circumstances 
in regard to the condition, situation, value, and risks of the property 
to be insured, and said answers are considered the basis on which 
insurance is to be effected, and the same is understood as incorpo- 
rated in and forming a part and parcel of the policy; and further 
covenants and agrees that if the situation or circumstances affecting 
the risk shall be so altered or changed during the time of any policy 
of insurance which may be fixed upon the application, or any re- 
newal of said policy, as to render the risk more hazardous [he] will 
notify the officers of said companies, or their general agent, forth- 
with of such alteration.” The case was tried by a jury, who re- 
turned a special verdict finding the value of the property insured 
and its loss by fire on August 1, 1883, and so much of the rest of 
which as is material to be stated was as follows: “The plaintiffs 
forbade smoking to go on in the mill, but smoking was done on the 
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grinding floor.” “One of them himself smoked upon and in the 
mill.” “Atthe time of the application, there was due Israel May 
on his notes and mortgage on said premises the sum of $3,079.45.” 
“There were taxes of the county and State on said premises for 
several years prior to the issue of the policy, which were delinquent 
and unpaid, and still remain unpaid, amounting to the sum of 
$329.40 on May 14, 1883.” On July 2, 1885, the circuit court gave 
judgment for the defendants. The plaintiffs brought the case to 
this court by writ of error, with a certificate of division of opinion 
between the circuit judge and the district judge upon the following 
questions: “ First. Whether the plaintiffs or the defendants, insur- 
ance companies, are entitled in law to recover judgment on said ver- 
dict and special findings of the jury returned in said cause. Second. 
Whether the fact that delinquent taxes on the mill, to the amount of 
$329.40, were due and unpaid at the time the application for insur- 
ance on the property destroyed was made, and that fact was not dis- 
closed by the apphcants to the insurers, will defeat the plaintiffs 
right to recover. Third. ‘Whether the fact that smoking was done 
in the mill, the proprietor of the mill being one that smoked, not- 
withstanding the plaintiffs had stated in their application for insur- 
ance that smoking was forbidden therein, will defeat their right to 
recover, the fire that destroyed the property not having originated 
from that cause.” 

If this policy is valid, each of the defendants was severally liable 
for no more than the sum of $4,000, and interest thereon to the 
date of the judgment in the cireuit court. The whole amount re- 
coverable against either defendant in that court being less than 
$5,000, this court has no jurisdiction of the case, except by reason of 
the certificate of division of opinion: Ex parte Insurance Co., 117 
U. S., 367, 6 Sup. Ct. Rep., 772; Dow vs. Johnson, 100 U.S., 158; 
Bank vs. Knapp, 119 U. S., 357, 7 Sup. Ct. Rep., 274. The first 
question certified is too general to be answered, because it under- 
takes to refer the whole case to the decision of this court: Jewell 
vs. Knight, 123 U. S., 426. Nothing is open for consideration, 
therefore, but the second and third questions, upon which the 
opinions of the judges of the circuit court were opposed. The 
whole scope of that clause of the policy which requires the interest 
of the assured, if “other than the entire, unconditional, and sole 
ownership of the property for the use and benefit of the assured,” 
or if “ineumbered by any lien, whether by deed of trust, mortgage, 
or otherwise,” to be so represented by the assured and so expressed 
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in the policy, is to ascertain whether his interest comes within either 
of these two descriptions, and not to call for information as to the 
nature or amount of any incumbrances. It is therefore fully satisfied 
by the statements in the application that there is an incumbrance 
on the property, and what the amount of mortgage is, and by the 
expression in the policy making the insurance payable to a mortga- 
gee: Williams vs. Insurance Co., 107 Mass., 377. By the terms of 
this policy, and of the application made part thereof, the answers to 
the questions in the application are doubtless warranties, to be 
strictly complied with. But this court is unanimously of opinion 
that, so far as regards either of the matters presented for its de- 
cision in the present case, these answers are direct, full, and true. 
The only questions put as to incumbrances are,—First, the general 
one, “Is there any incumbrance on the property?” which is truly 
answered, ‘“ Yes;” and, second, the particular one, “If mortgaged, 
state the amount,” in answer to which the assured states the princi- 
pal sum due on the mortgage. The effect of omitting to include 
the additional sum due for less than half a year’s interest is not 
presented by the certificate of division. The insurers having put 
no question as to the nature or the amount of incumbrances, other- 
wise than by mortgage, cannot object that no information was given 
upon that subject: Insurance Co. vs. Raddin, 120 U.S., 183, 7 Sup. 
Ct. Rep., 500. There was, therefore, no breach of warranty is not 
disclosing the lien for unpaid taxes, independently of the question 
whether such a lien was an incumbrance, within the meaning of this 
contract; and this case does not require a decision of that question. 
As to smoking, the only question putin the application, and an- 
swered in the negative, is whether smoking is “allowed on the 
premises,”—which looks only to the rule established upon the sub- 
ject at the time of the application, and not to the question whether 
that rule may be kept or broken in the future. This appears by the 
language of the question, as well as by the circumstance that it is 
not, as other interrogatories as to existing precautions against fire 
are, followed up by compelling the assured to agree that they will 
continue to observe the same precautions. The jury having found 
that the assured forbade smoking in the mill, the mere fact that 
other persons, or even one of the assured, did afterwards smoke 
there, was not sufficient to avoid the policy. The two cases cited by 
the defendants from the Illinois Reports contain no adjudication to 
the contrary. The point decided in each was that smoking by 


workmen in the mill did not avoid the policy, and the remark of the 
. VoL. XVIL- 44. 
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judge delivering the opinion, that in such a case the assured under- 
takes that he will not himself do the act, was obiter dictum: Insur- 
ance Co. vs. McDowell, 50 Til., 120, 131; Insurance Co. vs. Eddy, 55 
Til., 213, 219. Judgment reversed, and case remanded to the circuit 
court, with directions to render judgment for the plaintiffs upon the 
special verdict. 


UNITED STATES SUPREME COURT. 


HOSFORD er At. ) 


Us. y 
{ 


HARTFORD FIRE INS. co.*) 


A question in the application as to whether there is a mortgage, trust deed, 
lien, or incumbrance of any kind on the property, refers only to incum- 
brances created with consent of insured, and not to those created by the 
law; therefore a failure to disclose a tax-lien did not invalidate the 
policy. 

Gray. J. 

This case, which was tried, argued, and‘decided at the same time 
as Hosford vs. Germania Insurance Co., ante, was substantially 
like it, except that no question as to smoking on the premises, that 
the policy itself contained no provision on the subject of incum- 
brances, and that so much of the application as related to that sub- 
ject was in this form: “(13) Incumbrance. ‘Is there a mortgage, 
trust deed, lien, or incumbrance of any kind, on property? Yes. 

Amount, and in whose favor? $3,000; I. May. What is the entire 

value of property incumbered? $21,000.’ And the suid applicant 

hereby covenants and agrees to and with said company that the 
foregoing and diagram annexed hereto is a just, full, and true expo- 
sition of all the facts and circumstances in regard to the condition, 
situation, value, ownership, title, incumbrance, of all kinds, insur- 
ance and hazard of the property to be insured; and the same is 
hereby made a condition of the insurance, a part of the contract, 
and a continuing warranty on the part of assured, for term of policy, 


* Decision rendered, May 14, 1888. 
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or any renewal thereof, of which this survey and application form a 
part.” 

In this case I am instructed by the majority of the court to an- 
nounce its opinion that the warranty concerning incumbrances in- 
cludes only incumbrances created by the act or with the consent of 
the assured, and not those created by the law; and therefore the 
policy was not avoided by the omission to disclose the fact that 
“delinquent taxes” on the premises for previous years were due and 
unpaid, although by the statutes of Nebraska taxes are made a lien 
on the real estate taxed. Judgment reversed, and case remanded 
to the circuit court, with directions to render judgment for the 
plaintiffs upon the special verdict. 


COURT OF APPEALS OF NEW YORK. 


ANNA BARRY, Appellant, 
vs. 


HAMBURG-BREMEN FIRE INS. CO., Respondent.* 


The policy provided that if the property be sold or transferred, or any change 
take place in title or possession it should be void. 


Held, That the giving of a deed absolute in form, but intended simply as a 
mortgage, was not a violation of the provision. 


W. E. Ossorn, for Appellant. 
Epwarp Satomon, for Respondent. 
Ruaer, C. J. 

It was assumed upon the trial that the property described in the 
insurance policy, upon which this action was brought, had been de- 
stroyed by fire and the policy had become payable by its terms to 
the plaintiff except for the alleged breach of a condition of the pol- 
icy set up as an affirmative defense by the answer. The condition 
referred to was a clause reciting substantially that “if the property 
shall be sold or transferred, or any change take place in the title or 
possession, whether by legal process, judicial decree, or voluntary 


* Decision rendered, June 5, 1888. 
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transfer or conveyance—without the consent of this company written 
hereon—then this policy shall be void.” The property referred to 
consisted of real estate and it was admitted on the trial that no 
change of possession thereof had taken place within the meaning 
of the above condition. It was alleged, however, that the property 
had been sold or transferred and a change of title had been effected, 
which it was claimed avoided the policy. 

To support this issue the defendant gave in evidence two deeds 
both absolute in terms and each purporting to convey the property, 
oue from Maria Sleight, the owner, to one Michael Moloughney, Jr., 
and another from Moloughney to John H. Corwin, which were each 
executed subsequent to the date of the policy and were respectively 
duly recorded in the clerk’s office of the county where the property 
was situated. This evidence established a prima facie case for the 
defendant. To obviate the effect of this evidence the plaintiff offered 
to prove that the deed to Moloughney was given under a parol 
agreement to secure an existing indebtedness from Mrs. Sleight to 
Moloughney, and that a subsequent agreement was made between 
Mrs. Sleight and Moloughney whereby Moloughney relinquished 
his security and conveyed the property to Corwin as security for a 
debt owing by Mrs. Sleight to the latter. 

The defendant’s counsel for the purposes of the motion admitted 
the truth of the facts stated in the plaintiff's offer, and thereupon 
moved the court to nonsuit the plaintiff and the court granted the 
motion, to which ruling the plaintiff duly excepted. The general 
term, upon appeal to that court, affirmed the judgment and the 
plaintiff appeals to this court. 

For the purpose of our decision it must therefore be assumed that 
the deeds in question were given as security. 

We are of the opinion that the courts below have erred in their 
views of this case and that the question presented by the exception 
has been repeatedly adjudged in favor of the plaintiff by the courts 
of this State. There is no ambiguity in the terms of the condition 
of the policy, and no question of construction arises over the true 
meaning and intent of the provision. If the property has in fact 
been sold or transferred or any change has taken place in the title 
or possession, then the policy by its terms becomes void. In deter- 
mining this question we can only inquire whether any transfer has 
been made which in law transferred the title of the property. The 
parties must be assumed to have contracted with full knowledge of 
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the law and to have used the terms employed in the policy with ref- 
erence to the character which the law attaches to them. 

It is not contended by the defendant that the giving of a mortgage 
by Mrs. Sleight upon the property would have effected a sale or 
transfer thereof or a change of title within the meaning of the con- 
dition, but it is claimed that because the defeasance was not written 
in the deeds put in evidence they operated as a legal transfer of the 
title so far as the defendant was concerned and thus came within the 
terms of the policy. 

The precise and only question in the case is what effect does the 
law give to a deed, absolute in form, but which in fact is given as 
security for a debt. Is it a conveyance of title or simply a chattel 
interest incapable of affecting the title except through legal proceed- 
ings to enforce the collection of a debt? 

It seems to us that the courts below have failed to appreciate the 
effect produced by the abolition of the distinction between law and 
equity, and the more recent decisions in this State depriving a mort- 
gage of the characteristics of a conveyance. The cases are very 
numerous in our reports and so familiar to the profession that we 
are surprised at the necessity at this date of referring to them at 
all. We will, however, cite a few of the cases showing that it has 
been the settled law for many years, that a deed, though absolute in 
form, if given as security for a debt is to all intents and purposes, 
both at law and in equity, a mortgage only. The case of Murray vs. 
Walker (31 N. Y., 399) was in ejectment by one holding a patent 
from the State acquired under a certificate of purchase assigned to 
him by the purchaser from the State as security for a loan, against 
a tenant of one who had acquired the rights remaining in such 
assignor after the assignment. It was held that the patent, although 
absolute in form, was received by the patentee as security only and 
that the action could not be maintained, Wright, J., saying “ A deed 
or conveyance absolute on its face if really only intended to secure 
a debt, is deemed in equity and at law a mortgage though the de- 
feasance be by parol.” 

In Howe vs. Keteltas (46 N. Y., 605) Allen, J., said, “It is now too 
late to controvert the proposition that a deed absolute upon its face 
may in equity be shown by parol or other extrinsic evidence to have 
been intended as a mortgage. The courts of this State are fully 
committed to the doctrine, and whatever may be the rule in other 
States here in passing upon the question we have only to stand upon 
the safe maxim of stare decisis: The same learned judge in Carr vs. 
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Carr (52 N. Y., 260) says, “that whatever property is transferred, 
no matter in what form or by what conveyance, as a security for 
debt, the transferree takes merely as mortgagee and has no other 
rights or remedies than those the law accords to mortgagees.” 

It was held by this court in the case of Shattuck vs. Bascom (105 
N. Y., 40), that a judgment, rendered in an action of ejectment be- 
tween one Coleman, as plaintiff claiming title under an absolute deed 
from Bascom, and an adverse claimant, upon a verdict for the de- 
fendant, was not an adjudication which barred Bascom in a subse- 
quent action between him and such adverse claimant, if it was 
shown that such deed was given as security for a debt, Earl, J., say- 
‘ing, “ Although the conveyance from the defendant to Coleman was 
in form a deed, it was, in fact, a mortgage and had all the incidents 
of a mortgage. Coleman could not upon that deed have maintained 
an action of ejectment against his grantor or any other person. 
All he acquired by the deed was a lien upon the land for the security 
of his debt and upon payment of his debt his interest in the land 
and his lien thereon would absolutely cease. Reconveyance by 
him to this defendant was not necessary to re-invest him withthe 
absolute title, and was necessary only to clear up the record title. 
Therefore the defendant did not in any sense take his title from 
Coleman, but his title was anterior to any interest which Coleman 
had in the land, and the legal title was in him at the time of the 
pendency of the action of Coleman vs. Shattuck.” 

We think also that the case of Hodges vs. Tennessee Ins. Co. 
(8 N. Y., 416) is in point in this case. The defendant contended in 
that case, as in this, that although the deed then in question as be- 
tween the parties, might be construed as a mortgage, yet as to the 
defendant it was an absolute conveyance. But the court held other- 
wise and decided that as the deed was given as security for x debt 
the title of the property did not pass, the grantor therein remaining 
the legal owner of the property, and that this fact might be shown 
by parol. 

It follows from these authorities that the legal position of Mrs. 
Sleight, as the owner of the property, was not changed or affected 
by the deeds referred to, and that such instruments did not bring 
the transaction within either the letter or the spirit of the contract. 
The interest of Mrs. Sleight in the property remained the same after 
as before the delivery. It is true that through a course of legal pro- 
ceedings the title to the property might finally be acquired by some 
one, if the debt was not paid, but this would be equally true if Mrs. 





1888.] Boardman vs. Boston Marine Ins. Co. 695 


Sleight had given to Moloughney her note of hand for the debt and 
it had been followed by judgment and a sale of the land under exe- 
cution. 

The circumstance that Moloughney or Corvin might by a convey- 
ance to a bona fide purchaser have given a good title under the re- 
cording acts, does not affect the question as to whether Mrs. Sleight 
was the legal owner of the property at the time of the trial. _She 
could, of course, estop herself by her conduct as against certain per- 
sons, from proving the truth as to her title, but this does not show 
that she is not the holder of the legal title and there is nothing in 
this case to bar her from controverting the truth of the defendant’s 
evidence tending to show that she had transferred the title of the 
property. 

We think the judgments of the courts below should be reversed 
and a new trial ordered, with costs to abide the event. All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BOARDMAN 
vs, 


BOSTON MARINE INS. CO.* 


The policy provided that the insured should not have the right to claim for to- 
tal loss on account of the estimated amount of repairs exceeding the val- 
uation of the vessel, nor under any circumstances to abandon provided 
the vessel remain in specie, unless the amount which the insurers were 
liable to pay (exclusive of general average charges, charges for getting 
off, raising, bringing into port, or repairs consequent upon decay), under 
an adjustment, as of partial loss, after making all the usual deductions, 
should exceed half the value of the vessel as declared, and the highest val- 
uation in any policy should be taken as the basis for ascertaining a tech- 
nical total loss of freight. 


Held, That the provision where a claim for total loss of freight is based on 
loss of cargo. 

Held, That there can be no constructive total loss of freight so long as any of 
the cargo remained which could be forwarded for less than half the val- 
ued freight less the actual freight supposed to be lost. 


* Decision rendered, March 12, 1888, 
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Ho.mes, J. 

This is an action ‘upon a policy of insurance on freight on board, 
or not on board, schooner Theresa for one year. The freight is 
“ valued at twenty-five hundred dollars, unless a large amount at 
risk; then at actual freight;” and the policy provides that time-risks 
on freight shall apply “to each cargo (or voyages, if in ballast and 
not chartered) successively, or to each charter successively in case 
vessel be chartered :” Thwing vs. Insurance Co., 10 Gray, 443, 453. 
The only question is whether the court erred in refusing to rule that 
upon the evidence, the plaintiff could not recover for a total loss. 

The defendant’s main reliance is upon the following clause in the 
policy: “ And it is agreed that the insured shall not have the right 
to claim for total loss on account of the estimated amount of repairs 
exceeding the valuation of the vessel, nor under any circumstances 
to abandon, provided the vessel remain in specie, unless the amount 
which the insurers would be liable to pay (exclusive of all general- 
average charges, and charges for getting off, or raising, and bring- 
ing into port a vessel stranded or submerged, and of all repairs con- 
sequent upon decay) under an adjustment, as of partial loss, after 
making all the usual deductions, including the proportion or whole 
of cost of remetaling, docking, and caulking, as provided for in this 
policy, shall exceed half the value of said vessel as declared in this 
policy; and the highest valuation under which the vessel is insured, 
in any policy, shall be the basis for ascertaining a technical total loss 
of freight under this policy.” The defendant contends that all 
parts of this clause apply to insurance on freight, and limit the 
right to abandon it to the case there expressed. We bave not found 
it necessary to consider whether this clause in any way limits the 
right to claim for a total loss of freight, except to provide that, 
when the claim is based upon a constructive total loss and abandon- 
ment of the vessel as the foundation, the value of the vessel is to be 
taken at the highest valuation in any policy, and then to leave the 
question to be determined as in Ellicott vs. Insurance Co. (14 Gray, 
318, 320), so far as the defendant is concerned. For, even if we 
should follow the plaintiffs’ argument to that extent, still it would 
be impossible to make out a total loss of freight on this footing, con- 
sistently with the statement in Thwing vs. Insurance Co. (10 Gray, 
457, 458), that, when the cargo can be forwarded at a cost of less 
than half the stipulated freight, there is no total loss; if, in a case 
like the present, the freight is to be taken at the valuation in the 
policy for the purpose of determining that question: Id., 461; Whit- 
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ney vs. Insurance Co., 18 Johns., 208, 210; Allen vs. Insurance Co., 
1 Gray, 154, 157. But we think it too plain for argument that, 
whatever its scope, the clause does not extend beyond the case 
where the claim for a total loss of freight is based upon the loss of 
the ship. It has no application when the claim is based upon the 
loss of the cargo. If it did apply to a claim on the latter ground, it 
would do so simply in the sense of excluding it altogether. But 
nothing of that sort is intended, as the next sentence regulates a 
claim for freight, based upon loss of perishable goods, and an earlier 
one deals with loss of freight on ice or lime caused by destruction of 
those articles. 

The plaintiffs claim on the ground of the loss of cargo in specie by 
perils of the seas, as well as on that of the loss of the ship. The 
whole cargo, which consisted of 274 tons of coal, was not lost. The 
whole actual freight was only $520.60, or much less than half the 
valuation in the policy. If, therefore, we are to follow the rule 
which has been applied in this commonwealth for the purpose of 
determining whether there is a constructive total loss of a ship un- 
der a valued policy, there has been no constructive total loss of 
freight, and there could not be so long as a single ton remained 
which could be forwarded for less than about $732, or half the val- 
ued freight, less the actual freight supposed to be lost. We have no 
disposition to depart from the rule so far as it is settled; but, in the 
existing state of thé decisions elsewhere, it should not be extended : 
Bradlie vs. Insurance Co., 12 Pet., 378, 398, 399; Irving vs. Manning, 
1H. L. Cas., 287, 306; Stewart vs. Insurance Co., 6 Ct. Sess. Cas. 
(2d Series), 359; 2 Phil. Ins., § 1,539. It is to be noted that in Al- 
len vs. Insurance Co. (1 Gray, 154, 157), while the rule is adhered 
to, some stress is laid upon the fact that it was embodied in the 
words of the policy before the court, as is usual in Boston : 2 Phil. 
Ins., § 1,539, note. Itis to be noticed further that the reasons of- 
fered in Deblois vs. Insurance Co. (16 Pick., 303, 312), other than 
that abandonments for technical total losses are not to be favored, 
have no application here. The actual value of the vessel will fluctu- 
ate according to the time and place where the loss occurs. Fur- 
thermore, it is a matter of estimate on which opinions may differ 
widely. It may well be said that such estimates are excluded by the 
agreement of the parties, and that as the only way of ascertaining 
whether the loss is more than half is by comparing the cost of re- 
pairs with some valuation, the valuation in the policy must be ac- 
cepted. But in the case at bar there is no element of fluctuation or 
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of valuation. If the freight of a homogeneous cargo is conclusively 
presumed to be worth the valuation in the policy, there seems to be 
no reason why the freight of one-half of it should not be presumed 
to be worth one-half of that valuation. A loss of one-half of the 
cargo in specie by perils of the seas entails a loss of one-half of the 
actual freight; and the contract establishes that that freight is 
worth $2,500. In any case of loss of freight by loss of cargo, the 
question whether the loss is total can be determined by the simple 
rule of three. There being no question of fraud, or suggestion that 
the ship did not take a full cargo, or at least all that she could get 
(Coolidge vs. Insurance Co., 15 Mass., 341, 344), we are of opinion 
that a loss of more than half the cargo in specie by the perils in- 
sured against authorized the plaintiffs to abandon the freight, and 
claim for a total loss. See Denoon vs. Assurance Co., L. R., 7 C. P., 
341, 351; Fay vs. Insurance Co., 16 Gray, 455, 459; Clark vs. Insur- 
ance Co., 7 Mass., 365, 373. We are also of opinion that there was 
evidence from which the jury would have been warranted in finding 
that there was such a loss of more than half the cargo. We cannot 
say that they might not have found otherwise; but, as the defend- 
ant did not wish to go to the jury after the court had declined to 
take the case from them by a ruling in its favor, we have nothing to 
do with that possibility. 

The total amount of coal was 274 tons; one-half of which is 137. 
The witness Baker estimated that on March 12th he took 40 tons 
out of the vessel at Hyannis, the port to which she was taken when 
raised. It is true that he says he does not know whether any coal 
was taken out between February 3d, the day of arrival, and March 
12th, when he got there; but plainly he means merely that he does 
not know by the direct evidence of his senses, for he also says: 
“She was not discharged of coal before I got there. She was filled 
with water,”—so that it is a fair inference from what he saw that no 
coal was taken out before. Baker further estimates that they threw 
over 40 or 50 tons in a vain effort to save the vessel, which was 
abandoned, and that there were put on board the lighter 30 or 35 
tons. In another place he says 45, of which 10 or 15 tons reached 
Hyannis, and the rest was used or thrown overboard. The coal was 
very light, and the great seas washed it out of the vessel; but he 
could not say how much. Giving the defendant the benefit of all 
the above amounts (see Forbes vs. Insurance Co., 1 Gray, 371; 
Griswold vs. Insurance Co., 3 Blatchf., 231), and of the highest 
figures stated, they are only 135 tons, or less than half, unless the 
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“very little ” used by the steam-pumps is to be added, and exceeded 
2 tons; and the fair inference is that the rest was lost by perils of 
the sea. The only reason for doubt is in the vagueness of Baker’s 
estimates. But they seem to have been the best evidence to be 
had, under the circumstances; and the jury would have been war- 
ranted in accepting them, and would have accepted them, perhaps, 
the more readily in view of the fact that the defendant paid the 
owners of the cargo for a total loss. If, then, the jury had inferred 
that the coal not accounted for by Baker was lost by the perils in- 
sured against, and that it amounted to more than half the cargo, 
the verdict could not have been set aside as not warranted by the 
evidence. Verdict to stand. 


SUPREME COURT OF LOUISIANA. 


STATE 
vs. 


L. & L. & G. INS. CO.* 


The very object of article 206 of the constitution was to remove license taxa- 
tion from the operation of article 203, requiring all taxation to be equal 
and uniform, and to authorize and require license taxation to be gradu- 
ated. 

The charge that smaller companies pay a larger tax, in proportion to their 
premiums, than larger companies, may impugn the justice, but not the 
constitutionality of the law; the constitution not declaring that the 
graduation shall be in exact proportion to the business done. 


The constitution, simply requiring the General Assembly to graduate license 
taxes, without indicating any particular method or standard of gradua- 
tion, has devolved on the Assembly the function of determining what 
method shall be adopted. 


The term “ graduate” is a word of elastic meaning, involving infinite variety 
in the methods and standards of graduation which may be adopted. 

A law which divides insurance companies into several classes according 
to the amount of premiums received, and imposes on eaclr class a differ- 
ent license tax, greater upon those receiving a larger amount of pre- 
miums than on those receiving less, complies with the requirement of 
graduation. 


* Decision rendered, May 7, 1888. 
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ON REHEARING. 


A foreign corporation is not required by the constitution to be licensed by a 
different mode from that provided for home companies. The constitution 
is not imperative, but simply permissive of such mode. Such corporation 
cannot complain that the license claimed, is based on the system adopted 
for home organizations. 


E. W. Houytineron and Horace L. Durour, for Appellant. 

Joun McEnery and W. B. Sommervitte, for Appellee. 

Fenner, J. 

The defendant resists the claim of the State to the license tax 
due under the act No. 101 of 1886, on the ground that said act is 
unconstitutional because the license taxes thereby imposed are not 
equal and uniform, and because they are not graduated in the man- 
ner directed and required by the constitution of 1879. Article 203 
of the constitution provides that “taxation shall be equal and uni- 
form,” ete. Article 206 provides: “The General Assembly may levy 
a license tax, and, in such case, shall graduate the amount of such 
tax to be collected from the persons pursuing the several trades, 
professions, and callings.” 

1. It is very certain that the license taxes imposed by the act of 
1886 are not “equal and uniform.” If they were, they would clearly 
be unconstitutional. The meaning of the requirements of equality 
and uniformity, as applied to license taxation, was settled by num- 
erous decisions under the constitution of 1868, from one of which 
we quote: “The constitution [of 1868] requires that a license tax, 
as well as a tax on property, shall be equal and uniform. To be 
equal and uniform, the tax imposed must be the same on all who 
engage in the particular profession or calling taxed, without refer- 
ence to the abilities, fortunes, or successes of those engaging 
therein:” City of New Orleans vs. Insurance Co., 23 La. Ann., 449; 
State vs. Endom, id., 663; Parish vs. Gurth, 26 La. Ann., 140; Cul- 
linan vs. City, 28 La. Ann., 102. The utterance above quoted was 
made in a case involving a license tax upon insurance companies 
very similar to that contained in the act of 1886; the companies be- 
ing divided into clases according to the amount of premiums re- 
ceived, and a different rate of tax being required from each class. 
This and the other kindred decisiuns above cited furnished the con- 
trolling motive which prompted the adoption of article 206 of the 
present constitution, by which license taxation is exempted from 
the requirement of equality and uniformity, and is not only author- 
ized, but required, to be graduated. 





1888.] State vs. L. & L. & G. Ins. Co. 701 


2. The next defense is that the license taxes imposed by the act 
of 1886 are not “graduated in the manner directed and required 
by the constitution of 1879.” The natural inquiry arises, what 
manner of graduation is required and directed by the constitution ? 
There is no provision or direction whatever. The simple require- 
ment is that “the General Assembly shall graduate the amount of 
such tax to be collected, etc.” The word “graduate,” philologi- 
cally considered, is one of elastic import, having various meanings. 
Of the definitions given in the dictionaries, the one most applicable 
is the following: “To regulate by degrees; to proportion; to ad- 
just; as to graduate punishments.” Worcest. Dict. The standards 
and methods of regulation, proportion, and adjustment are sus- 
ceptible of infinite variation. If the framers of the- constitution 
had seen fit to require some particular method or standard, they 
might have indicated and defined it, and they have not done so. 
Who, then, is to determine what method of graduation shall be 
adopted? The constitution has expressly and distinctly confided 
this function to the General Assembly. The General Assembly has 
exercised it in the law before us. It has divided the companies 
and persons pursuing the business of insurance into several classes, 
according to the amount of premiums collected. It has levied upon 
each class a different license tax, greater upon those receiving a 
larger amount of premiums than upon those receiving a less. This 
is certainly a graduation of the tax—a proportioning regulation and 
adjustment of the tax—between the different classes according to 
the amount of business done. The complaint is that the smaller 
companies, though paying a substantially less tax than the larger 
ones, pay a larger amount in proportion to the business done. 
This may be an objection to the propriety and justice of the law, 
but, unless defendant can point out some provision of the constitu- 
tion requiring that the tax shall be graduated in exact proportion 
to the amount of business done, it is of no avail as an attack upon 
the constitutionality of the law. The constitution has laid down 
no such rule, and it is not in our power todo so. Such a rule 
would prevent all classification whatever, and would convert the 
license taxation into a simple income tax, which was certainly never 
intended. The method of graduation here presented was the one 
attempted by the General Assembly under the constitution of 1868, 
the judicial condemnation of which was the evil intended to be 
remedied by the article 206 of the present constitution. It has 
been one of the methods pursued in all the license laws adopted 
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under the latter constitution, and everything indicates that it was 
the one contemplated by that instrument. We have had occassion 
heretofore to consider the nature of the power conferred on the 
General Assembly by article 206, and have reached conclusions an- 
alagous to those now announced: State vs. Chapman, 35 La. Ann., 
76; State vs. O'Hara, 36 La. Ann., 94; State vs. Schonhausen, 37 
La. Ann., 42; Police Jury vs. Marrero, 38 La. Ann., 397. The case 
is one eminently requiring the application of the principle recently 
announced by us: “That the judiciary, recognizing the right and 
duty of the legislature to construe and determine primarily its own 
power under the constitution, will never overrule that determina- 
tion unless clearly convinced of such radical inconsistency between 
the law and the constitution that the two cannot be reconciled:” 
Planting Co. vs. Tax Collector, 39 La. Ann., 465. 

Judgment affirmed. 

ON APPLICATION FOR REHEARING. 
Bermupez, C. J. 

Counsel for the company now rely for the first time on article 
217 of the constitution to show that the constitution requires equal- 
ity and uniformity in license taxation. Although made late, it will 
be considered. The article is not imperative, but merely permis- 
sive. It does not require that corporations, companies or associa- 
tions organized or domiciled out of this State, and doing business 
therein, be licensed by a mode different from that provided for 
home companies or corporations. It simply provides that such or- 
ganizations may be licensed, and, when they are licensed, the differ- 
ent mode of license shall be uniform, upon a graduated system, as 
to all such corporations, companies, or associations that transact 
the same kind of business. There is nothing to show that the li- 
cense demanded is claimed under a mode different from that es- 
tablished for home corporations or companies. On the contrary, it 
appears that the license is the same that would have been demanded 
from the defendant company if it were a home corporation. This 
would suffice to shut out the defendant from all complaint, for it 
cannot pretend that, because it was not treated as a foreign orga- 
nization, it is entitled to privileges or favors or protection which 
cannot be extended to home institutions. Moreover, whatever has 
been said in the opinion touching the mode of license, when differ- 
ent, the uniformity, and a graduated system, stands in refutation 
of the new proposition advanced. Rehearing refused. 





1888. } Shrimp vs. Cedar Rapids Ins. Co. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, 3d District. 


JOHN C. SHRIMP 
Us. 
CEDAR RAPIDS INS. CO.* 


A note was given in part payment of premium conditioned that in case of loss 
it became payable on the date of such loss, The note remained unpaid 
after a loss. 


Held, That the reception by the company of payment on the note after it be- 
came due, did not estop it from subsequently setting up breaches in the 
policy conditions which rendered it void at the company’s election. 

Motkey, J. 
This was an action of assumpsit brought by the appellant John 

C. Shrimp, in the Champaign Circuit Court against the Cedar 

Rapids Insurance Company to recover a loss by fire under a policy 

issued to her by the company, June the 16th, 1882, on her dwelling, 

furniture, etc., to the amount of $1,500. The premium was $21.50, 
$10 of which was paid in cash, and a note given for $10.50 payable 

June 1, 1883, with this provision: “This note is given for insurance, 

and in case of loss under the policy for which it is given becomes 

due and payable on the date of such loss,”—which we understand 
to mean that if a loss occurred for which the company was liable 
the note was to become due on the date of such loss. The property 
covered by the risk was destroyed by fire on the 18th of February, 

1883. Suit was commenced on the 12th of April following, and the 

premium note was not paid by appellant to appellee through a 

bank on the 28th day of May, 1883, being a month and half after 

the suit was commenced. The plaintiff having been unsuccessful in 
both the lower courts, brings the case here for review. 

Appellee set up as a defense in the trial court certain breaches of 
the conditions in the policy. Appellee’s counsel do not question 

“® Decision rendered, March 28,1888. |. | 
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the truth of the facts constituting the defense thus set up, but in- 
sists that the company is not in a position to avail itself of that or 
any other defense by reason of its having accepted payment of the 
premium-note after having obtained full knowledge of all the facts 
and circumstances constituting the defense made to the action. 
Indeed, it is conceded that if the company has not waived the right 
to set up the defenses relied on by the reason of having accepted 
such payment, the judgments below are right and ought to be 
affirmed. A recurrence to a few well-settled principles, it is believed, 
will relieved the question thus presented of all real or apparent 
difficulty. That the company had a complete defense to the action 
on the policy at the time the suit was commenced is admitted. But 
this, like most other rights, is one that might be abandoned, released 
or waived. There is no pretense that it has been released, inten- 
tionally abandoned, or expressly waived; so that if there has been 
a waiver at all, it is what is known to the law as an implied waiver. 
This class of waivers is frequently to be met with in the law of in- 
surance. Thus, where the assured has been guilty of some breach 
or breaches of the conditions of the policy, and the insurer, with full 
knowledge thereof, during the pendency of the risk, accepts a 
maturing premium, or does any other act recognizing the continued 
existence and validity of the policy, such acceptance or other acts 
will operate as a waiver of the right of forfeiture occasioned by said 
breaches, unless something appears to show that it was notjintended 
to have that effect, and that the assured so understood it. This 
well-recognized rule in the law of insurance is founded, at least in 
part, upon the fundamental principle that one having the exclusive 
right to terminate an executory contract must abrogate it alto- 
gether, if at all. He cannot be heard to say it is valid for one 
purpose, and in the same breath that it is invalid for all other pur- 
poses. But it is founded chiefly upon the general principles of 
common honesty and natural justice which the law exacts of man- 
kind in their intercourse and dealings with one another. The doc- 
trine of waiver, however, in our opinion, has no application what- 
ever to the facts of this case. The act of the company relied on as 
a waiver of its right of defense occurred long after the risk under 
the policy terminated by the happening of the contingency insured 
against; long after the defendant had refused payment of the loss 
on the ground there had been a forfeiture of the policy, and in the 
face of an action brought to enforce the payment of such loss. The 
cases rehied on by appellant’s counsel differ materially in their facts 
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from the present case, and in our opinion fall far short of sustaining 
the position in support of which they are cited. The policy being 
a valid obligation and binding contract between the parties, upon 
its delivery to the assured, the risk attached and commenced run- 
ning and would have continued to run until the loss occurred, but 
for the breach of the conditions by the assured which rendered it 
void at the election of the company, and it is not claimed that there 
was any waiver of such breach until after the commencement of 
the present suit. The insurer is not required in such cases to for- 
mally declare a forfeiture. It is sufficient to set it up by way of 
defense, when sued for the loss, as was done in thiscase. The waiver 
or estoppel relied on cannot prevail. It is destitute of that element 
which is most essential to either. It does not appear nor is it 
claimed, that the assured has been misled in any manner, to its 
prejudice by the company’s accepting payment of the note. What 
other course of conduct could the appellant have pursued than that 
which she did? She simply prosecuted the suit previously com- 
menced by her against the company to its termination; the com- 
pany from the beginning denying its liability. As the payment of 
the note is the only ground on which she now claimed she ought to 
recover, it is clear such payment could not have contributed to her 
failure to succeed in the courts below. The grounds of recovery now 
urged are in legal effect an admission that there was no right of 
recovery when her suit was commenced. The payment to the com- 
pany, therefore, so far from misleading her to her injury, has accord- 
ing to her present contention, greatly improved her prospect of 
success. Upon the delivery of the policy, and commencement of the 
risk, the appellee acquired a present vested right in the premium as 
an entirety. The payment of part of it was merely postponed, and 
consequently the company had the right to receive the money. 
But, however, this may be, we are clearly of the opinion that the 
receiving it did not operate as a waiver of the breaches of the con- 
ditions of the policy. The view here taken is fully supported by the 
late case of Insurance Co. vs. American, 119 IIl., 329, and authori 
ties cited. . Judgment affirmed. 


VoL. XVII.—45. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


vs, 
CLYNE.* 


The Michigan statute authorizing defendants to reaver costs when sued in 
another county and the judgment is less than $100, does not apply to re- 
ceivers of mutual fire companies, who are authorized to sue in counties 
where they are appointed. ° 


Exprince F. Bacon, for Appellant. 

Huston & Surron, for Appellee. 

Morsr, J. 

The only question in this case is one of costs. The plaintiff sued 
the defendant, who resides in Tuscola County, in the circuit court 
for the county of Sanilac, and recovered a judgment for the sum of 
$65.28. This judgment being less than $100, the circuit judge or- 
dered judgment in favor of the defendant for costs. The plaintiff 
brings error. Bacon, upon the application of the State commissioner 
of insurance, was, on the 17th day of April, 1883, duly appointed, 
by the circuit court for the county of Sanilac, receiver of the Mer- 
cautile Fire Insurance Company of Sanilac, Huron, and Tuscola 
Counties, and qualified and entered his dutiesas such receiver. He 
was appointed and acted under the provisions of act 82, Sess. Laws 
1873, and the subsequent amendments thereto. Chapter 132, How. 
St. The defendant was a member of the company, and on the 24th 
day of October, 1883, was properly assessed by the receiver in the 
sum of $51. The suit was brought upon such assessment, and the 
judgment represents said assessment, and the interest thereon. 

The circuit judge relied upon the case of Tolford vs. Church (33 
N. W. Rep., 913), in his ruling‘ as to costs, and defendant’s counsel 
cite this case in support of the judgment below, and also argue that 
it could not have been the policy, or intention of the legislature to 


Decision rendered, May 11, 1888. 
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permit residents of Huron and Tuscola Counties to be sued away 
from their homes, in the circuit court of Sanilac, for small sums, and 
also to be mulcted in costs of such court, in contravention of the 
general law which provides that the defendant shall recover costs in 
the circuit court in actions of assumpsit, unless the judgment shall 
be $100 or over. The statute under which suit was brought in this 
case will be found in section 4,263, How. St., and, as far as it is nec- 
essary to refer to it for the purposes of this case, reads as follows: 
“And in case any member or person insured, so assessed, shall 
neglect for thirty days after such publication to pay the umount of 
such assessment to said receiver, he may sue for the same in the 
circuit court wherein he was appointed, and in such cases service 
may be made upon the persons sued in any county in the State; or, 
at his election, the receiver may sue in the circuit court for the 
county wherein the person assessed, or who is liable to pay such 
assessments, may reside or be, in an action of debt or assumpsit, in 
his own name, as receiver of said company; and upon such suit said 
assessment shall be prima facie evidence of the regularity and cor- 
rectness of all proceedings up to and including the assessment, and 
of the receiver’s right to recover therein the amount assessed, with 
costs.” The evident object of this provision of the statute was to 
authorize the receiver to sue for sums less than $100 in the circuit 
courts, and to recover costs im such suits. If it had not been in- 
tended that costs would follow the judgment, without reference to the 
amount of such judgment, there would have been no necessity of 
making any provision as to costs in the statute, as costs upon a 
judgment of $100 or over would be awarded the receiver under the 
general law as to costs. It must be that the legislature meant by 
this statute to give costs to the receiver in all cases wherein he 
recovered judgment.” I did not sit in the case of Tolford vs. Church; 
but, upon an examination of that case, I find that it was decided 
against the receiver, upon the ground that the defendant’s policy in 
the company had been surrendered and canceled before the assess- 
ment sued upon was made by the receiver. It was therefore not 
necessary to pass upon the question of the receiver’s right to re- 
cover costs upon the judgment rendered in his favor in the circuit 
court: The opinion says: “We find nothing in the statute under 
which the plaintiff was organized and did business, nor in the pro- 
ceedings provided for collecting assessments made by the officers of 
the company, or by a receiver, allowing the plaintiff to recover 
costs;” and a reference is made to the general law (How. St., § 8,964, 
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subd. 5) as controlling in the matter of costs. But, to my mind, as 
before shown, the statute authorizing the receiver to sue in the 
circuit courts expressly gives him costs, if he prevail in such action, 
in all cases, without reference to the amount of the judgment recov- 
ered. And such, it appears, had been the holding of this court 
prior to the opinion filed in Tolford vs. Church. Upon examination 
of the record and briefs in the case of Russell vs. Berry (51 Mich., 
287), I find that the judgment in the circuit court in favor of the 
receiver was less than $100. The judgment was affirmed here. The 
question of costs was raised in the record, and discussed in plaintiff's 
brief. The court say, after discussing the most material objection 
raised against the judgment: “So far as the other points in the 
brief merit attention, they are disposed of by what has been said. 
The judgment should be affirmed, with costs.” Although the question 
of costs is not discussed in the brief of defendant’s counsel it is 
raised by the assignments of error, and was met upon the argument 
by plaintiff's counsel. It would seem as if the court considered it 
of no merit, and, in affirming the judgment, recognized the right of 
the receiver to recover costs in cases where judgment was rendered 
for less than $100. At any rate, it is clear to me that the statute 
plainly gives the receiver costs in a case like the present, and I must 
so hold. It is claimed that the allowance of costs in these cases will 
be a great hardship upon the members sued upon small sums 
assessed. But the legislature is responsible for this, and not the 
courts. Yet, as the receiver, under the statute, has power to con- 
tinue assessments upon the members until the debts of the corpora- 
tion and the expense of closing up its affairs are paid, and as the ex- 
penses of collecting the assessments must be paid by the members 
of the company, that policy would seem wise as well as just which 
provides that those who refuse to pay the legal assessments against 
them shall pay the costs of collection, rather those who are ready 
and willing to promptly meet, without suit, their just obligations to 
the company. 

In my opinion, the judgment below as to costs must be be reversed 
an vacated, and judgment entered here in favor of the plaintiff for 
the costs of the circuit court. No costs will be awarded in this 
court. 

Champlin, Campbell, and Long, JJ., concurred. Sherwood, C. J., 
did not sit. 





18838. } New Orleans Ins. Ass’n vs. Matthews. 


SUPREME COURT OF MISSISSIPPI. 


NEW ORLEANS INS. ASS’N 
vs. 
MATTHEWS.* 


A provision in a policy that there can be no waiver of any of its terms and 
conditions, ‘“‘ unless such waiver shall be indorsed hereon in writing,” ap- 
plies only to those conditions and provisions in the policy which relate to 
the formation and continuance of the contract, and are éssential to its 
binding force while running, and does not apply to those conditions 
which are to be performed after loss. 


When it clearly appears to the court that there has been a waiver of the con- 
ditions of a policy, the question should not be submitted to a jury; but 
when the court is of opinion that such question should be submitted to 
a jury, his ruling will not be reviewed. 


Action on a policy of insurance, by Mrs. M. C. Matthews against 
the New Orleans Insurance Association. The policy contained the 
usual terms about waiver, proof of loss, etc. After loss an agent of 
the insurance association procured the services of a mechanic to 
make an estimate of the cost of a new building to replace the one 
burned. He then called on the agent of Mrs. Matthews, showing 
the estimate, and offered to pay a sum less than the amount of the 
policy. Such offer was refused. Other propositions of settlement 
were also made and refused. The agent of the insurance associa- 
tion then wrote several letters offering to settle at a less sum than 
the face of the policy, but no settlement was had. No proofs of loss 
were made. There was a judgment for plaintiff, and defendant ap- 
pealed. 


W. P. & J. B. Harris, for Appellant. 
R. H. Tuompson, for Appellee. 


CampBELL, J. 
It was decided by the Supreme Court of Michigan in Insurance 
Co. vs. Earle (33 Mich., 143), that “there can be no more force in an 


* Decision rendered, March 12, 1888.—From Southern Reporter. 
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agreement in writing not to agree by parol than in a parol agree- 
ment not to agree in writing. Every such agreement is ended by 
the new one which contradicts it.” If this is true, it would seem 
that the provision in the policy that there could be no waiver of any 
of its terms and conditions “unless such waiver shall be indorsed 
hereon in writing” was ineffectual. Be this as it may, it has been 
frequently decided that “such a stipulation applies only to thpse 
conditions and provisions in the policy which relate to the formation 
and continuance of the contract of insurance, and are essential to 
the binding force of the contract while it is running, and does not 
apply to those conditions which are to be performed after the loss 
has occurred, in order to enable the assured to sue on his contract: 
such as giving notice and furnishing preliminary proof of loss:” 
Carson vs Insurance Co., 48 N. J. Law, 300; O’Brien vs. Insurance 
Co., 52 Mich., 131, 17 N. W. Rep., 726; Insurance Co. vs. Ice. Co., 
36 Md., 102; Blake vs. Insurance Co., 12 Gray, 265; Insurance Co. 
vs. Capehart, 108 Ind., 270, 8 N. E. Rep., 285; Rokes vs. Insurance 
Co., 51 Md., 512. In view of this interpretation by the courts of 
such a condition in a policy, it must be supposed to have been in- 
serted with the understanding that it did not apply to what was re- 
quired of the insured after loss had occurred, and did not prevent 
the claim of a waiver of proof of loss by the acts of the agent of the 
company. 

Was there in this case evidence of a waiver sufficient to be sub- 
mitted to the jury, and to sustain its finding that there was? If 
the court can affirm confidently that the insured should not, as a 
reasonable person, have been misled, it should not be left to the 
jury, but should be decided by the court. If this cannot be 
affirmed, either because of dispute as to what occurred, or doubt as 
to its just influence on the insured, it should be submitted to the 
jury onder proper instruction. Where it appears that the insured 
was not misled, all idea of waiver is excluded. That the insured 
claims to have been misled, signifies little; and is not the criterion 
by which to determine the question, which is, was what occurred, 
and is relied on as a waiver, sufficient to mislead the “average man” 
into the belief that he was relieved from the cbligation to do more 
than he did? McPike vs. Assurance Co., 61 Miss., 37. Doubtless, 
in every case of failure to make proof, or do anything required of 
him after a loss, the insured might truly claim to have been misled; 
but he may have misled himself, or have neglected to do what he 
should from considerations quite independent of anything done or 
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said by the insurer or its agents. The qnestion is, was the insured, 
as an ordinary person, reasonably justified in his course of inaction 
by what occurred between himself and the insurer? If this be a 
matter for fair disputation, about which men might reasonably dif- 
fer, it should be left to the jury; otherwise not. We repudiate the 
proposition that it is always for the jury to say whether or not there 
has been a waiver. When there is eviderce to be passed on by @ 
jury, it is to find upon it, of course; but if the presiding judge can 
say that, upon the undisputed facts, there is no ground for dispute 
about a waiver, he should decide the controversy. We know no 
peculiarity about cases of this character to distinguish them from 
others. We re-affirm our announcement made in Insurance Co. vs. 
Sorsby (60 Miss., 302), that “the company is not to be prejudiced in 
its defense because its agent promptly went to the scene of the fire, 
and pursued every allowable method of investigation of the loss, and 
tried ineffectually to come to an understanding with the insured. 
This would be to punish for an effort to perform duty.” Investiga- 
tion into the circumstances of a loss, and an effort to agree with the 
insured as to the amount of his loss, and an offer to pay a sum less 
than the amount claimed, will not constitute a waiver. There must 
be more than this; and, where this alone appears, the jury should 
be told to find for the insurer. Waiver, which rests upon the idea 
of estoppel, cannot be predicated of mere performance of duty or 
exercise of right or offer of compromise by the insurer; and this 
view should be firmly maintained by the courts. 

If the claim of a waiver in this case rested alone on what occurred 
when Gillaspie, the agent, was in Hazlehurst, soon after the fire, it 
would be manifest that the issue should be decided for the insurer; 
but the testimony of Gillaspie shows that he made several visits to 
Hazelhurst “to try to settle the matter with Mr. Matthews; he 
standing to the amount of his insurance, and would make no con- 
cessions.” It thus appears that’ the controversy between Matthews 
and Gillaspie on his first visit after the fire was as to the value of 
the building, and the deduction that should be made because it was 
an old one, and this controversy was adjourned, and renewed on the 
repeated visits of Gillaspie for the purpose of “a settlement.” It 
further appears that letters were passed between the parties which 
sustain the proposition that the only matter of difference was as to 
the value of the old building, and how much the insurer should pay. 
It may be that this protracted negotiation and discussion between 
the parties, during which the liability of the insurer for the loss was 
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assumed and recognized, and the only difference was as to the sum 
to be paid, was well calculated to mislead the average man into the 
belief that he need not make any further proof of loss than was 
known to the insurer. The circuit judge was of opinion that it 
should be left to the jury, and we are unwilling to disturb the judg- 
ment, which is accordingly affirmed. 


UNITED STATES CIRCUIT COURT. 
WESTERN DISTRICT OF NORTH CAROLINA. 


Novemser Term, 1887. 


FISHER 
vs. 
CRESCENT INS. CO.* 


Where the authorized agent has made a personal examination of the premises, 
and in a written letter to plaintiff denied the liability of the company, 
proofs of loss were thereby waived. 

Where a commodity has:a market value, that, and not a mere lesa value, must 
determine the measure of damages. 


(This case as published in the August number of the Journal,'p. 591, was incomplete. The 
following additional instructions to the jury should follow the concluding paragraph of that 
case as printed, on p. 596.—Epb. Ins. L. J.) 

Dick, J. 


On the next issue, involving the truth and sufficiency of the proof 
of loss, the evidence shows that the whisky was destroyed on the 
night of the twenty-fourth day of December, 1884, and the “proof 
of loss” was not sent to the company until the nineteenth of Feb- 
uary, 1885. It is insisted that this proof of loss did not conform to 
the terms mentioned in the policy, as it was too long delayed, and 
was false in its statements as to the amount and value of the whisky 
destroyed. On this subject I instruct you not to consider this ques- 
tion, as the proof of loss was unnecessary for the purposes of this 
action, as it had been waived by the conduct of the investigating 
agent of the company. He had made a personal examination of 
the loss on the premises, and had written a letter to the plaintiff 
denying the liability of the company, and making a direct and 


* From Federal Reporter. 
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positive refusal to pay, and setting forth the grounds and reasons 
for such refusal. 

The last issue requires you to ascertain the value of the whisky 
destroyed. I instruct you to find from the evidence what was the 
market value at the time of the fire. The plaintiff has stated to you 
in his testimony what was the local value to him in his business as 
a retail dealer of whisky, but this must not control your verdict. 
The parties to the policy have tixed the method of ascertaining the 
value by the express term, “that the cost value of property de- 
stroyed or damaged shall in no case exceed what would be the cost 
to the assured, at the time of the fire, of replacing the same.” 
Whisky is a commodity that has a market value in the wholesale 
trade, dependent usually upon the condition of supply and demand. 
From the evidence you must ascertain that value at the time of the 
loss. You must not be governed in your estimate by the evidence 
tending to show the high local value of whisky caused by the scar- 
city of corn in 1884 in that section of country. The plaintiff re- 
sided near a railway, and the markets of the country were conven- 
ient to him; and he had the opportunity of purchasing at market 
price whisky equal in quantity to the article destroyed. When you 
return your verdict the court will be able to apply matters of law 
that arise, and render the proper judgment. 

PROCEEDINGS AFTER VERDICT. 

The jury found all the issued submitted to them on the evidence 
in favor of the plaintiff, except the one as to the value of the whisky; 
and they assessed the value at $1.50 per gallon. By the agreement 
of counsel the jury found the quantity in the warehouse to be 852 
gallons. The counsel then moved for judgment in favor of defend- 
ant; as, by an express provision in the policy, it was avoided, as the 
quantity and value of the whisky were much less than the amount 
stipulated for in the warranty made by the plaintiff in his applica- 
tion for insurance. On this question of law the court was of right 
opinion adverse to the defendant, and the motion was denied, but 
the counsel were informed that the matter would be again consid- 
ered on a motion for a new trial. 

The court being of opinion that the market value assessed by the 
jury was greater than was warranted by the evidence, the counsel 
of the plaintiff agreed that the value should be reduced to $1.25 
per gallon, and judgment was entered of record. 

Motion for a new trial was entered and continued to the term of 
this court at Charlotte. 





Report of Decisions. 


LOWER COURT DECISIONS. 


TIPULATION FOR APPRAISAL A CONDITION PRECEDENT. 


Supreme Court of New Jersey. Jo WSL. 452 


L. & L. & G. INS. CO. 
v8. 
WOLFYF.* 
A stipulation in a policy of insurance making an appraisal of the amount of 
the loss or damage a prerequisite to a suit on the instrument is legal. 
Samvuet Kauiscu, for Demurrant. 
E. A. & W. T. Day, for Defendant. 
Brastey, C. J. 

The following plea was demurred to : “ And for a further plea in 
this behalf, the said defendant, by leave of the court here for this 
purpose had and obtained, according to the form of the statute in 
such case made and provided, says that the said plaintiff ought not 
tou have and maintain her aforesaid action thereof against it, be- 
cause it says that the several supposed promises and undertakings 
in the said declaration mentioned, were, and each and every of them 
was, made by the said defendant in a certain policy of insurance, a 
copy of which is hereto annexed, reference being thereunto had 
will more fully and at large appear; and because by said policy of 
insurance the said defendant agreed to insure, against loss or dam- 
age by fire (subject to the conditions and stipulations which con- 
stitute the basis of insurance), the property of the said Julius 
Wolff, thereinafter described to the amount thereinafter mentioned, 
not exceeding upon any one article the sum specified on such arti- 
cle, viz., $3,000, and that, among others of the said conditions and 
stipulations therein contained, it was provided as follows, that is 
to say :— 

Decision rendered, June 7, 1888. 
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When property is damaged, the assured shall forthwith cause it to be put 
in order, assorting and arranging the various articles according to their 
kinds, separating the damaged from the undamaged, and shall cause an in- 
ventory to be made and furnished to the company of the whole,-naming the 
quantity, quality, and cost of each article. The amount of sound value and 
of loss or damage shall be determined by agreement between the company and 
the assured; but, if at any time differences shall arise as to the amount of 
any loss or damage, or as to any question, matter, or thing concerning or 
arising out of this insurance, every such difference shall, at the written re 
quest of either party, be submitted, at equal expense of the parties, to compe- 
tent and impartial persons, one to be chosen by each party, and the two so 
chosen shall select an umpire to act with them in case of their disagreement; 
aud the award, in writing, of any two of them, shall be binding and conclu- 
sive as to the amount of such loss or damage, or as to any question, matter, or 
thing so submitted, but shall not decide the liability of this company; and 
until such proofs, declarations, and certificates are produced, and examina- 
tions and appraisals permitted, the loss shall not be payable. It is further- 
more hereby expressly provided and mutually agreed that no suit or action 
against this company for the recovery of any claim by virtue of this policy 
shall be sustainable, in any court of law or chancery, until after an award 
shall have been obtained, fixing the amount of such claim in the,manner 
above provided. 


And the defendant in fact says that a difference arose between 
said Julius Wolff and the said plaintiff and this defendant as to 
the amount of the loss and damage occasioned by the fire men- 
tioned in said declaration ; and before the commencement of this 
suit, to wit, on or about the 23d day of February, in the year 1887, 
this defendant, pursuant to the terms and conditions of said policy, 
did, in due time and form, in and by its written request to said 
Julius Wolff and to the said plaintiff (reference being thereunto 
had will appear), duly demand and require that such difference be 
submitted to competent and impartial fersons for their award and 
determination, and did choose and nominate one such competent 
and impartial person to act in the said matter, and did and perform 
all that was required and could be done by and in behalf of the 
defendant to procure and perfect such submission, award, and de- 
termination; and the said plaintiff did also nominate and appoint 
one such person; and that, at the time of the commencement, of 
this suit, the award was not ready to be delivered, and no award 
had been obtained ; but the said arbitration was then pending and 
undetermined, whereof the said plaintiff had notice ; and this the 
said defendant is ready to verify. Wherefore it prays judgment if 
the plaintiff ought to have and maintain her aforesaid action thereof 
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against it,” etc. [Signed] “Epwarp A. & Wiiuam T. Day, Attorn- 
eys of Defendant.” 

The fundamental fact in the plea which has called out this de- 
murrer is that it was one of the terms of the contract of insurance 
that, if any difference should arise as to the amount of the loss, 
such disagreement should be submitted, at the request of either 
party, to two impartial persons ; such appraisers, in case of dis- 
agreement, to have power to select an wmpire to act with them. 
The plea further avers that by the policy it was stipulated that 
the loss should not be payable until such appraisal, and that, in the 
language of the instrument, “no suit or action against this com- 
pany for the recovery of any claim by virtue of this policy shall be 
sustainable in any court of law or chancery until after an award 
shall have been obtained, fixing the amount of such claim in the 
manner above provided.” It is then further alleged that a differ- 
ence arising as to the amount of the loss, at the request of the 
company two appraisers were selected by the parties, and tLat at 
the time of the bringing of the suit such arbitration was pending 
and undetermined. From these statements we think it is manifest 
that this demurrer has no support in legal principles. The most 
elaborate argument advanced in its favor was that the agreement 
to refer was collateral to the promise to pay the loss, and a num- 
ber of cases were referred to, showing that when such is the situ- 
ation the agreement for appraisal or arbitration does not constitute 
a condition precedent to the right of action. But the present case 
plainly stands outside of that class; for here the stipulation to 
refer, instead of being independent of the promise to pay the loss, 
is attended with the further gtipulation that, until such appraisal, 
such payment shall not be due. Such a provision qualifies, and 
consequently incorporates itself with the general promise to pay the 
loss. It is clear beyond all possibility of controversy, that the 
agreement between the assured and the company, that if they 
could not agree on the amount of the loss, that the sum recoverable 
should, if an arbitration were requested, be the amount found by 
the award. Such an agreement is both legal and reasonable, and 
it is not perceived that any authority exists which holds a contrary 
doctrine. There are, it is true, decisions to the effect that a clause 
merely declaring that if the parties shall disagree as to the amount 
of loss, such difference shall be arbitrated, does not create a con- 
dition precedent, but this is for the reason that it is not made 
such by the terms of the contract ; but in the present policy the 
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parties have stipulated that the award upon the submission shall 
precede the right to sue. The legal rule in this form is not open 
to discussion, as will clearly appear by a reference to the cases col- 
lected in any of the text-books : Wood, Ins., § 431. But, in the 
- second place, it was argued that this stipulation to refer, relates, 
not simply to the amount of loss or damage, but to the whole mat- 
ter of the controversy growing out of the policy, and is therefore 
void, as it is an attempt to oust the courts of their jurisdiction. 
This argument is founded in the fallacious assumption that the 
stipulation in question is so blended and interfused with the more 
general clause following it as to render the two inseparable. This 
is the language of the provision, viz.: “ But if, at any time, differ- 
ences shall arise as to the amount of any loss or damage, or as to 
any question, matter, or thing concerning or arising out of this in- 
surance, every such difference shall, at the request of either party, 
be submitted,” etc. From this citation it is plain that the former 
of the two stipulations to refer the question of the amount of loss 
is distinct and several from the latter and more comprehensive pro- 
vision; thé consequence being that, although the latter would not 
be enforced, the former will be. The defendant is entitled to 
judgment. 


VALIDITY OF BINDING RECEIPT. 


Essex County, New Jersey, Circuit Court. 


Holden at Newark, April, 1888. 


CHARLES D. COE 
vs. 


WASHINGTON FIRE & MARINE INS. CO. or Boston. 


The plaintiffs applied for insurance and the agent, unable to determine what 
should be the premium until the property was rated, gave a binding re- 
ceipt certifying that the company would hold good a specified amount of 
insurance until the policy could be delivered. No premium was ever 
paid, and nothing more was done about the matter until about ten 
months afterwards when a loss occurred. 
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Feld, That the binder was a mere preliminary contract until the policy can 
be made out and continues only for a reasonable time, and the party in- 
sured is obligated to see that the policy is issued. 


Held, That ten months is not a reasonable time in case of a contract for a 
year, and the company was not liable. 


Tried before his honor, Judge Depue, on April 7, 1888. 


Mr. Corriz, for Plaintzff. 
Cartes F. Maruewson, Esq., Epwix A. Dix, Esq., and Epwarp 
M. Coutr, Esq., for Defendant. 
’ Depve, J. 
The case of Charles D. Coe vs. Washington Fire & Marine Insur- 
ance Company of Boston, is brought to recover for the loss arising 
from the destruction by fire of a barn and shed belonging to the 
plaintiff, the fire occurring in August, 1887. The single question on 
which the case turns was whether the plaintiff had against the de- 
fendants an available contract of insurance. The proof in the case 
shows that in October, 1886, the plaintiff applied to Mr. Canon, the 
agent of the insurance company in this city, for insurance on the 
property that was destroyed. The property not being rated, the 
rating being done by what is known as the Board of Underwriters 
in this city, no contract could be concluded, and a paper was signed 
which is called a “ binder,” a form of contract that seems to be 
quite usual with insurance companies, so usual that it is stated by 
one of the witnesses that in this city at the time of the trial, there 
was at least a quarter of a million dollars out on these binders; and 
it is that circumstance that has given importance to this case, and 
made me anxious to reach a proper result. I have stated the cir- 
cumstances under which the paper was given—the property not 
having been rated, and the rate of insurance, the premium not hav- 
ing been ascertained. This paper was signed :— 
NeEwakk, N. J., October 5, 1886. 
This is to certify that the Washington Fire & Marine Insurance Company 
hold good to C. G. Coe & Co. $400, covering barn and shed in rear of Orange 
and Nesbitt Streets until policy can be delivered. 
WiiaM §. Canon, Manager. 
Now, the evidence shows that this premium was never paid. 
There was a sum of two dollars and some odd cents paid to Canon 
in January, 1887; but the circumstances of that payment and the 
application of it by Canon, show that that payment was received by 
him and I think paid, with the understanding that it was a renewal 
of a premium due.on another policy which had been issued ou 
other property by the Williamsburg Fire Insurance Company, that 
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insurance not having been surrendered or notice given to the com- 
pany that there was any change in ownership so that this plaintiff 
had no further interest in that property. I take it that that pay- 
ment was made as a payment for that policy. 

The evidence further shows that a day or two afterwards, I think 
the next day, “anon applied to the Board of Underwriters and got 
a rating for this building. Nothing further took place between 
these parties, and ten and a half months after this paper was signed 
the fire occurred. Itis on that paper as a contract of insurance 
that this suit is brought, and the question is the validity of a con- 
tract of this character in its inception and its duration. Now, I take 
it that where there is a complete contract for insurance—a contract 
in which the property insured, the premium payable and the term 
for which the insurance is to continue, are stated when it is made 
by parol or by a writing of this character, such a contract is good. 
The evidence shows that that is the usual custom with insurance 
companies, and I think usage and custom are competent for the pur- 
pose of showing the manner in which these papers are issued and 
recognized by persons engaged in the business of insurance. This 
contract is not a complete, perfect contract of insurance. The 
property destroyed was described as “barn and shed in rear of 
Orange and Nesbitt Streets.” Whether that description was suffi- 
cient or not I need not now say; but the premium to be paid, the 
one essential element of a completed contract of insurance, was 
never adjusted between these parties, for the reason that I have 
stated. So that I can’t regard this as a completed contract of insur- 
ance. But waiving that question and passing on to the next, the 
ground on which I intend to dispose of this case, the inquiry arises 
as to how long these binders are in force. There wasa great deal 
of proof in this case with the usage of insurance companies, and 
they all agreed that a binder of this character was simply a tempo- 
rary expedient. It is not a contract of insurance to last an indefinite 
time or forever; but it is a contract of insurance that is preliminary 
to the issuing of a policy, or, as expressed in this paper, “ until pol- 
icy can be delivered.” And it is such a contract as the courts have 
regarded as valid where the contract of insurance has been so per- 
fected that nothing remains but to fill out the policy, deliver it, and 
receive the premium. It is simply a method of obtaining an insur- 
ance to date, when the policy issues back to the time when the orig- 
inal contract of insurance was made, binding until the policy is de- 
livered and made, in the contemplation of the parties and in 
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contemplation of the law for the purpose of tiding over the time that 
may elapse between the making of such contract and the making 
out of a policy of insurance, which is the contract contempiated be- 
tween the parties; and such an arrangement as that, I think, ex- 
tends only fora reasonable time and that reasonable time has regard 
to the reasonable necessity of obtaining the rating, to ascertain the 
premium, and to procure a policy from the office. That is the ob- 
ject of it, to tide over and to continue the insurance until that 
time. I think it only continues for a reasonable time, and in my 
judgment ten and a half months, where the original application was 
for insurance for a year, is not a reasonable time, and I find no 
warrant in law for the converting of these temporary expedients 
into contracts of insurance. I think the policy of the law and pub- 
lic policy, independent of the evidence as to usage, would require 
the construction to be put upon an arrangement of this character 
such as I have indicated; that it is a temporary expedient to con- 
tinue only for a reasonable time, and that the party insured is un- 
der an obligation to see to it that the policy is issued, or to know 
the reason why after such a time elapses that it might be considered 
in the view of persons engaged in this insurance business, as a rea- 
sonable time, and that a delay longer than that time would be evi- 
dence that the original understanding has been abandoned. 

On these grounds I find a verdict in this. case in favor of the de- 
fendant. 





